: c borane 
3 rs À DR 
AA are) Peter ’ i 2 5 ? x a 
VE D ae aye D sr à . re “ nan a : AF we : ; 
bre da den Tu . 7 a af . de Ro. : re : : 
BONAR ems Wea VD nm . à 
Den 
Ne AIM Aa oe POA Naren 
Mana eee ER, 


x 

Me NS Ne aria rec 
RSS UE eee tat eran artes 
CSS 


: es se 4 ad oe nt a 
ears 2 dome 
™ i” ‘ > - ne 
RAS ta hat ena i nn < 7m. 
ete ee porta 3 


Ses 

oo 

aN ar rip rase - os : 5 2 rat mi 
ant ta a ge i 

CAE EE et aye 


En at ot 
cee 


a 
Et ie a DS 
SME ie 


Sox : D RS a ae 
pe ene 
= 


Dar TEs 
LAN na ea Ne 


J Ste eee E 7 ee 
ea ee 7 = 


belay nets 


ees 
en eee 


aS Shen 
De eh ne toe 


Sal Na ea St aval Ss mes 


8 69YCZGLL LOZL € 


AMTICO 


Digitized by the Internet Archive 
In 2023 with funding from 
University of Toronto 


https://archive.org/details/31/61119724698 


‘1 ~~ ; 
ol De . 


ee i End hub à 0e 11e 


bs r 


Ponte Rae Bul-Cameney* + du eee 


Deus EN a 2 2 On 
nt | . ; | 


= 
9 
a ‘ t à] L ! 
3 
" 
ep 
iy D 
0 e 4 
Fr Te ur Gs 
> 
ae” - 
| 66) 1° 
ah Se Nb | DA. à 4 à L 
" KI | | 
a 


House of Commons 
anada 


CANADA AND THE 
MULTILATERAL AGREEMENT ON 
INVESTMENT 


Third Report of the Standing Committee on 
Foreign Affairs and International Trade 


First Report of the Sub-Committee on International Trade, 
Trade Disputes and Investment 


Bill Graham, M.P. 
Chair 


Bob Speller, M.P. 
Chair of the Sub-Committee 


December 1997 


a a Se eS es 


The Speaker of the House hereby grants permission to reproduce this document, in whole or in part, for use in schools and for other purposes 
such as private study, research, criticism, review or newspaper summary. Any commercial or other use or reproduction of this publication requires 
the express prior written authorization of the Speaker of the House of Commons. 


If this document contains excerpts or the full text of briefs presented to the Committee, permission to reproduce these briefs in whole or in part, 
must be obtained from their authors. 


Also available on the Parliamentary Internet Parlementaire at the following address: http://www.parl.gc.ca 


Available from Public Works and Government Services Canada — Publishing, Ottawa, Canada K1A 0S9 


CANADA AND THE 
MULTILATERAL AGREEMENT ON 
INVESTMENT 


Third Report of the Standing Committee on 
Foreign Affairs and International Trade 


First Report of the Sub-Committee on International Trade, 
Trade Disputes and Investment 


Bill Graham, M.P. 
Chair 


Bob Speller, M.P. 
Chair of the Sub-Committee 


December 1997 


kr 
ie Publications Service 


STANDING COMMITTEE ON FOREIGN AFFAIRS AND 
INTERNATIONAL TRADE 


CHAIR 
Bill Graham 
VICE-CHAIRS 
Colleen Beaumier 
Bob Mills 
MEMBERS 
Sarkis Assadourian Denis Paradis 
Jean Augustine Charlie Penson 
Réginald Bélair Julian Reed 
Scott Brison Svend Robinson 
John Cannis Benoît Sauvageau 
Maud Debien Bob Speller 
Gurmant Grewal Daniel Turp 
Ted McWhinney 
STAFF 


Janice Hilchie 
Clerk of the Committee 


Gerald Schmitz and James Lee 
Parliamentary Research Branch, Library of Parliament 


aibsis zinsQ 
nose? sie 


bee? ciphul. 


noenidon breve 
uBspevuRe Mons 
wieas 008 

qiuT jsinsd 


SUB-COMMITTEE ON INTERNATIONAL TRADE, TRADE 
DISPUTES AND INVESTMENT 


OF THE 
STANDING COMMITTEE ON FOREIGN AFFAIRS AND 
INTERNATIONAL TRADE 
CHAIR 
Bob Speller 
MEMBERS 
Bill Blaikie Robert Nault 
Scott Brison Charlie Penson 
Sarmite Bulte Julian Reed 
Raymonde Folco Benoit Sauvageau 
STAFF 


Richard Rumas 
Clerk of the Sub-Committee 


Gerald Schmitz, Peter Berg, Daniel Shaw 
Parliamentary Research Branch, Library of Parliament 


Christopher Maule 
Proteim Inc. 


| 


lus hector 
noëñot sie 
ABS Mol 
UBSbS VERS fared 


260 UR Owe | OO _ 
Sataniad-ae ait Lu | ; | 
wend lait cee Weis sig 19 2 by : 
ines kgdb wont A «3 | 
| a 
StuaM tarqoatsn 2 | “ 
Joao J 


THE STANDING COMMITTEE ON FOREIGN AFFAIRS AND 
INTERNATIONAL TRADE 


has the honour to present its 


THIRD REPORT 


In accordance with its mandate under Standing Order 108(1), your Committee 
established a Sub-Committee on International Trade, Trade Disputes and Investment and 
assigned it the responsibility of examining the Multilateral Agreement on Investment. 


The Sub-Committee submitted its First Report to the Committee. 


Your Committee adopted the Report which reads as follows: 
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CHAIR’S FOREWORD 


This Report of the Sub-Committee of the Standing Committee on Foreign Affairs and 
International Trade was initiated by an October 9, 1997 letter from the Minister of 
International Trade, the Honourable Sergio Marchi, to Mr. Bill Graham, M.P, Chair of the 
Standing Committee, requesting parliamentary input into the negotiations leading to a 
proposed Multilateral Agreement on Investment (MAI). Following its organization in 
October 1997, the Standing Committee took the earliest opportunity to refer the Minister’s 
request to a newly created Sub-Committee. It was unanimously agreed that a report 
should be presented to the House of Commons prior to the recess in December 1997. This 
would permit the recommendations to be available before the resumption of negotiations 
in January 1998. 


In the time available, the Sub-Committee structured the hearings so as to hear as 
many witnesses as possible reflecting diverse perspectives and a wide range of concerns. 
A number of experts and spokespersons for national associations were also invited to 
present their views. As well, a submission was made on behalf of the government of the 
province of British Columbia. Panels of witnesses were assembled to address and debate 
the principal stakes of the MAI for Canada, and to comment on such key issues as: labour 
rights, culture, the environment, legal, consumer and social implications. Written 
submissions were received from others in addition to briefs presented by those appearing 
before the Sub-Committee. Input was also provided by way of letters, faxes and e-mail. 
Clearly, the process attested to the growing interest in, and strong opinions on, the subject 
of the MAI. The Sub-Committee regrets that it was unable to hear as witnesses all those 
who took the time to prepare written submissions and thanks them for their contributions to 
our ongoing work. We intend to keep a watching brief on the negotiations as they intensify 
in 1998, and to follow up the Government’s responses to our recommendations. 


As elected representatives, our goal in all of this is to provide clear guidance to the 
Government and its negotiators in order to assist them in achieving a result that both 
serves Canada’s best interests, and does so through a more open and democratic 
process that can be broadly supported by Canadians. 
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EXECUTIVE SUMMARY 


In less than six months from the release of this Report, Canada’s negotiators, along 
with those from 28 other OECD countries are aiming to complete their work on a 
Multilateral Agreement on Investment (MAI). This agreement is part of the process of 
completing the architecture of multilateral economic institutions stemming from the July 
1944 Bretton Woods Conference. While trade in goods has been subject to the General 
Agreement on Tariffs and Trade since 1948 and trade in services included in the World 
Trade Organization (WTO) since 1993, inadequate provisions have existed for 
international investment. 


Previous attempts at negotiating a comprehensive investment agreement under the 
auspices of the United Nations and the OECD have not been successful. In its place, 
investment issues have been addressed in regional agreements such as the NAFTA and in 
over 1,300 bilateral investment treaties. In addition, pressure to reach an agreement now 
arises out of the increased importance of foreign direct investment (FDI) in relations 
between countries. FDI has been growing much more rapidly than either the volume of 
world trade or world output. In order for Canada to retain its attractiveness as a recipient of 
FDI and to provide certainty for its investments abroad, it is important for Canada to 
negotiate a satisfactory multilateral agreement which both delivers these benefits and fully 
protects Canadian interests in such sensitive areas as culture, the environment, public and 
social services at all levels of government. 


A MAI will place obligations on the governments of capital exporting and importing 
countries which will discipline their behaviour and that of Multinational Enterprises 
(MNEs). Moreover, Canada has been at the forefront of negotiating multilateral 
agreements in the postwar period, recognizing that it is in the interest of smaller countries 
to be part of a rules-based system in its relationship to other countries. 


The negotiations deal with a complex array of topics and it is not easy to predict how 
provisions of a MAI will work in conjunction with both domestic policies and other 
international commitments. Because Canadians expressed considerable concern as well 
as interest in the negotiations, the Committee was asked by the Minister of Internatianal 
Trade in October 1997 to hold public hearings and issue a report to Parliament by 
December 1997. The findings of the report provide advice to the Government concerning 
the final stages of the negotiations. 


More than 50 witnesses were heard and a number of written submissions received. 
Both supporters and opponents of a MAI appeared in addition to the receipt of anumber of 
letters, faxes and e—mails. There was intense interest in and concern about the provisions 


of a MAI. In part, the uncertainty was compounded by the fact that the text in circulation 
contained incomplete draft wording. Foremost among the concerns was the impact that 
the agreement would have on key areas of domestic policy. 


The 17 recommendations in the Report derive from collective consideration of the 
public hearings and the material provided to Members. The Committee’s first 
recommendation addresses the mandate for pursuing a MAI. It both endorses the 
desirability of Canada’s continued active participation in the negotiations and clearly 
indicates the areas in which Canadian strategic interests need to be protected as a 
condition for signing a final agreement. Each of these concerns is then addressed by a 
separate recommendation indicating either the wording or the result that Canada’s 
negotiating team should achieve regarding the protection of core labour standards, the 
environment, public services, culture and the policies of provincial and municipal 
governments (see recommendations 12 through 16). A strongly worded final 
recommendation is made to discipline the undertaking of extraterritorial measures such as 
the Helms—Burton Act. 


Because the future impact of a treaty will depend on the interpretation of specific 
words, additional recommendations address the need to define the scope of the 
agreement with respect to the definition of investment and the relationship of the MAI to 
other agreements (recommendations 6 and 7). Since a major segment of the treaty deals 
with issues of investor protection from expropriation and the provision of compensation, 
the Committee proposes that the wording of discriminatory treatment and measures 
impairing investment should be carefully and narrowly defined, and that the process of 
investor—State dispute settlement should be made more open, accessible and 
transparent (recommendations 9, 10 and 11). 


Given the uncertainty about the nature of a MAI and its likely impact, the Committee 
makes a series of recommendations asking the Government to increase its efforts to 
inform Canadians about the negotiations and the concerns expressed in the hearings; to 
allow sufficient time for further examination by this Committee of the results of negotiations 
and for a full impact assessment to be undertaken; and in the future to pursue an open and 
transparent process for negotiations on matters of as widespread importance as the MAI 
(recommendations 2 through 5). These matters of process were seen to be of particular 
importance given the number of international agreements to which Canada is now a 
signatory. Beyond that, and subject to a final result that is satisfactory to Canada, the 
Committee notes that while the MAI was being negotiated by the industrialized countries, it 
would be desirable to expand the treaty to developing countries either individually or within 
the context of the WTO (recommendation 8). 


In the final analysis, Canada’s goal must be to achieve an Agreement that can be 
supported by Canadians. By providing the benefits from an improved multilateral 


rules-based regime for investment protection, both in a domestic and increasingly global 
context, a MAI that satisfies the conditions set out in this report will indeed be a worthwhile 
achievement. 
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LIST OF RECOMMENDATIONS 


Recommendation No. 1 


Recognizing the importance of better multilateral rules for the security of 
Canadian inward and outward investment, Canada should continue to 
participate actively in the MAI negotiations with its OECD partners. Canada | 
should become a Contracting Party to the MAI subject to a final text which 
fully protects Canadian culture, the environment, labour standards, health, 
education and social services at the federal and subnational levels. 


Recommendation No. 2 


The Government should continue and increase its efforts to inform 
Canadians of the merits of negotiating a MAI, while addressing the concerns 
brought forward by this Committee’s public hearings. 


Recommendation No. 3 


The Government should pursue a process that fully involves the provinces 
and that will allow sufficient time for the text available at that time to receive 
the benefit of further parliamentary examination by this Committee prior to 
the signature of any negotiated agreement. 


Recommendation No. 4 


The Government should consider undertaking a full impact analysis which 
will note the reason why Canada should take part in the MAI. Where relevant, 
this will include a discussion of foreseeable economic, environmental, 
social and cultural effects of the agreement and the obligations imposed by 
the final terms of the agreement. 


Recommendation No. 5 


In future negotiations regarding matters of as widespread importance as the 
MAI, the Government should undertake an open and transparent process so 
that public disclosure and consultations can be carried out in a timely 
manner, to the extent that this is strategically possible. 


Recommendation No. 6 


The definition of investment in the MAI should be clarified and should 
replicate the approach used in the NAFTA and in Canada’s bilateral 


investment treaties. 


Recommendation No. 7 


In the interest of certainty of both governments and investors, the MAI 
should clearly indicate, in cases where its provisions deal with the same 
subject matter as other international agreements, which substantive or 
procedural rules are to apply to any dispute over the interpretation or 
application of these agreements. 


Recommendation No. 8 


in the event a MAI that is satisfactory to Canada is successfully negotiated, 
Canada and its OECD partners should actively use this agreement to 
subsequently pursue an investment accord at the world level, and in the 
interim continue to encourage the accession of non-OECD countries to the 
MAI treaty. 


Recommendation No. 9 


The Government should negotiate the deletion of the terms “unreasonable” 
from the clause containing the commitment to national treatment (Article IV 
1.2 on page 51 of the English version of the May 1997 MAI draft text). The 
suggested alternative in the footnote of the proposed text of the MAI, which 
combines the two clauses defining the commitment to national treatment, 
should be adopted. 


Recommendation No. 10 


The key issue of what constitutes an expropriation or a measure having 
equivalent effect to expropriation (Article IV 2.1 on page 51 of the MAI draft 
text), or a measure that “impairs” investment, (as outlined in the preceding 
Article 1.2 of the draft MAI text), should be narrowly defined to accord with 
Canadian and NAFTA practice. 


Recommendation No. 11 


Canada should continue to press for open, accessible and transparent 
procedures for dispute resolution. 


Recommendation No. 12 


Canada should insist on strong references to ILO core labour standards in 
the text of the agreement — including supporting Alternative 2 on page 50 of 


the English MAI draft text — which will ensure their protection at a level at 
least as high as that obtained in the NAFTA. Canada should also require the 
incorporation of the OECD Guidelines for Multinational Enterprises into the 
text of the agreement. 


Recommendation No. 13 


The concerns of Canadians regarding the maintenance and introduction of 
effective environmental standards must be addressed through the use of 
strong and unambiguous language in the text of the agreement — as in 
Alternative 2 on page 50 of the MAI draft text. Nothing in the MAI, apart from 
the national treatment of non-discrimination provisions, should infringe on 
Canadian governments’ capacity, at all levels, to introduce new measures to 
protect the environment and promote sustainable development. 


Recommendation No. 14 


Canada must achieve an adequate and effective cultural exemption in order 
to sign the agreement. Therefore, Canada should remain part of the coalition 
of countries supporting the principle of the French approach to exempting 
culture from the agreement: incorporating a broad self-judging exception 
within the text of the MAI. Canada should aggressively pursue alliances with 
other OECD member countries in support of this position. 


Recommendation No. 15 


The federal government, in consultation with its provincial and territorial 
counterparts should finalize as soon as possible its draft list of reservations 
affecting areas of public policy lying within the jurisdiction of subnational 
levels of government. The federal government should make available to the 
public the complete list of reservations once agreed upon. 


Recommendation No. 16 
In consultation with subnational levels of government, Canada must achieve 
an unbound reservation for health, education and social services. 


Recommendation No. 17 


In order to discipline unilateral extraterritorial measures such as the 
Helms-Burton Act, Canada in cooperation with the European Union and 
other like-minded countries should continue to insist upon the inclusion in 
the MAI of the Canadian proposal or a measure of equivalent effect. 
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WHY A MAI? 


The draft Multilateral Agreement on Investment (MAI)! is a proposal to establish a set 
of rules for investment (see Box 1 and Appendix 4), comparable to the World Trade 
Organization (WTO) rules for trade which have been approved by 132 countries. The 
rationale for an international trade regime is that, in its absence, governments will take 
measures that are mutually self-defeating. The 1930s is a dramatic illustration of what can 
and did happen. Tariffs were raised and countries attempted competitive exchange rate 
devaluations. Output, income and employment fell and governments were unable to 
provide social safety nets. In contrast, the postwar period has been marked by a reduction 
of discriminatory and protectionist trade measures, accompanied by growth in trade, 
output, income, and employment. As output expanded, governments have been able to 
provide a wide range of public services. 


Until the Uruguay Round of trade negotiations, the General Agreement on Tariffs and 
Trade (GATT) applied almost entirely to international trade relationships involving goods. It 
did not cover either trade in services or investment. Services are now covered under the 
General Agreement on Trade in Services (GATS) and some measures in the WTO address 
investment issues on a partial basis. The argument for a comprehensive investment 
agreement is to close what would otherwise be a loophole in international economic 
regimes. 


1 Reference to the MAI in this report is to the Oct. 1997 draft Multilateral Agreement on Investment, Consolidated Text 
and Commentary published by the OECD, DAFFE/MAI/NM(97)2, available on OLIS. The October 1997 draft 
reflects the consolidated text available as of May 1997. It is the same as the May 1997 text with the names of the 
countries removed. It will be referred to as MAI, 1997. 
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BOX 1 


WHAT IS THE MAI? 


The Multilateral Agreement on Investment (MAI) is a treaty currently being negotiated 
under the auspices of the Organization for Economic Cooperation and Development 
(OECD)!, pursuant to the May 1995 mandate? from member governments that it: 


provide a broad multilateral framework for international investment with high standards 
for the liberalization of investment regimes and investment protection and with effective 
dispute settlement procedures; 


be a free-standing international treaty open to all OECD Members and the European 
Community, and to accession by non-OECD Member Countries, which will be 
consulted as negotiations progress. 


Underlying the complexities of the draft provisions of the treaty are several 
fundamental principles: “non-discrimination” or “national treatment” means that 
governments should not treat domestic and foreign investors differently (i.e. by 
imposing restrictions or higher requirements on the latter). “Investor security” means 
that investor rights should be guaranteed internationally under clear rules, with 
effective procedures in place to resolve disputes between investors and states as well 
as between states. The MAI’s aim is explicitly to provide comprehensive and binding 
investment protection, thereby facilitating freer flows of foreign direct investment 
(FDI), within a harmonized environment enabling stability and a more efficient 
allocation of resources. The final MAI text will allow for certain general exceptions, 
limitations of coverage, and country-specific reservations (such as for national 
security, subnational measures, and cultural protection), but could still confront 
governments with difficult choices. 


A Paris-based body set up after the Second World War bringing together most of the industrialized democracies. 
With the accessions of Mexico, the Czech Republic, Hungary, Poland and most recently South Korea, current 
membership stands at 29 nations. The other members participating in the MAI negotiations along with Canada 
are: Australia, Belgium, Denmark, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Japan, Luxemburg, 
the Netherlands, New Zealand, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom, the 
United States of America and the European Union. 


Communiqué, Meeting of the Council at Ministerial Level, OECD, Paris, May 24, 1995. This mandate was 
reconfirmed by OECD ministers in the Communiqué of May 27, 1997, in which they expressed “their 
determination: i) to resolve outstanding questions and achieve a high standard of liberalisation and investment 
protection; ii) to achieve a satisfactory scope and balance of commitments; iii) to pursue intensified dialogue with 


non-member countries, particularly those interested in joining the MAI; iv) to conclude the Agreement in time for 
the 1998 Ministerial Meeting.” 


1e 


One rationale for a MAI is that its rules and procedures would prevent the use of 
measures that would be harmful to the public interest. Two types of measures illustrate 
what can and does happen. In order to attract foreign investment, governments bid 
against each other by offering financial incentives. The result is that the benefits that would 
otherwise accrue to host countries flow instead to the investors. At the same time, 
governments often impose performance requirements on the investors. This can distort 
investment decisions and thereby reduce the efficiency with which resources are used. For 
an individual investment, the overall loss of output may be small, but on an aggregate 
basis, and given the growing importance of foreign investment, the effects are substantial, 
especially in sectors where foreign investment is important. Rules are needed to restrain 
governments from wasteful forms of competition, thereby freeing-up the public purse for 
other more pressing concerns. As John Dunning, an authority on multinational enterprises 
(MNEs), points out: 


MNEs...may play one government off against another to advance their own objectives. 
At the same time, governments in the pursuance of their national goals may 
destructively compete with each other for inward investment.2 


In economic terms the reason for a MAI is to manage the pressures of globalization so 
that the economic benefits are not dissipated in administering opaque policies, managing 
disputes and encouraging governments to use fiscal incentives and performance 
requirements that distort the efficient use of resources. By disciplining both the actions of 
governments, and, through measures like the OECD Guidelines for MNEs, the operations 
of foreign investors, the MAI will provide increased net benefits to all countries. By 
participating in the current OECD negotiating process, subject to the conditions that are 
clearly stated in our first recommendation, Canada can contribute to a progressive 
framework of multilateral rules for that purpose. 


In the Sub-Committee’s view, a balanced international investment regime should 
therefore serve to enhance societal welfare; it will never be about giving power to 
corporations to act as they please. Its purpose is to achieve a better set of rules for 
governing increasingly important crossborder investment flows, including those involving 
small- and medium-sized firms and many small investors with savings held in pension and 
mutual funds. Investments by individual Canadians in mutual funds have risen 14 times 
from $20 billion in 1987 to $280 billion in 1997, with an estimated $30 billion presently 
invested outside of the country.2 Democratically-elected governments, including 
social-democratic governments in Europe, have agreed to participate in the MAI 
negotiations because they believe that citizens as well as corporations from their countries 
will benefit from a more predictable and comprehensive regulatory regime for investment. 


2 John H. Dunning, Multinational Enterprises and the National Economy, New York, Addison-Wesley, 1993, p. 584. 


3 Figures supplied by the Investment Funds Institute of Canada, Toronto. 
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A second basis for moving towards a MAI is that, although elements of it already exist, 
there is a need for a comprehensive and coherent agreement so that countries cannot 
compete with each other through bilateral and regional arrangements with differing 
requirements. The WTO includes agreements on Trade Related Investment Measures 
(TRIMs) and Trade Related Intellectual Property Rights (TRIPs) and provisions in the GATS 
relate to investment. Regional arrangements in Europe (the European Union) and Asia 
(Asia-Pacific Economic Cooperation Forum) refer to investment. The North American Free 
Trade Agreement (NAFTA), evolving out of the Canada-United States Free Trade 
Agreement (FTA), has for the three member countries, an investment chapter which is 
similar to many of the draft provisions in the MAI, and Canada has bilateral investment 
treaties with 24 other countries, which contain similar provisions. Worldwide, there are over 
1,300 bilateral investment treaties, mainly involving developing countries which have 
revealed their interest in an investment regime. In addition Canada has about 60 bilateral 
treaties dealing with double taxation of income. 


It is vitally important to bring uniformity to this collage of multilateral and bilateral 
agreements. As one analyst noted,* 


[It] is unlikely that the current patchwork quilt of investment rules will serve 
multinational enterprises (MNEs) operating increasingly complex businesses across 
multiple nation-state borders. Competing and sometimes conflicting, or simply vague, 
rules can create uncertainty in the treatment of foreign direct investment (FDI) by 
MNEs. 


A third reason for Canada to participate in a MAI is that small countries with open 
economies are particularly vulnerable if there are no formal rules to condition behaviour, 
leaving them subject to the economic and political muscle of larger trading and investment 
partners. In arules-based system, obligations are known and disputes settled in an agreed 
upon format by impartial institutions. The contrast is between opponents meeting in a 
boxing ring with a neutral referee or settling their differences in a back alley. In both 
instances, the stronger has the advantage, but in the ring unfair blows, whether delivered 
by the stronger or weaker opponent, are less likely to occur. The Information Technology 
Association of Canada (ITAC) told the Sub-Committee that “Canadian companies do 
much better internationally when transparent and enforceable rules, rather than the whim 
of more powerful nations, govern the way business is done (November 25, 1997, p. 6).” 


Alan Sullivan of the Canadian Institute of International Affairs reminded the 
Sub-Committee that Canada has been a firm believer in a multilateral approach when 
dealing with international issues. National interests are better protected within agreed 
multilateral rules-based frameworks whether it is for economic or security reasons. The 


a: Alister Smith, “The Development of a Multilateral Agreement on Investment at the OECD: a Preview,” in Towards 


Multilateral Investment Rules, OECD Documents, 1996, p. 31. 
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alternative is demonstrably worse: arbitrary power, unilateral rule-making and an inefficient 
patchwork of rules and regulations. A sound multilateral framework is what Canada hopes 
to achieve through a MAI. Within such a framework, responsible democratic governments 
will never collectively sign away their ability to act in the public interest. They would not be 
negotiating these rules if they did not believe it was in their countries’ best interests to do 
SO. 


The wording of the treaty is far from being formalized, much less agreed, in many 
areas. Governments also will have a number of ways to exclude certain measures or 
sectors. This will still allow them to benefit from being part of an overall multilateral 
framework. Canada along with other countries is doing that in order to reach an agreement 
that is an acceptable compromise benefitting all parties. Negotiations could well yet reach 
an impasse given that, as Professor Smythe observed: “all of the difficult political issues 
have been left to the end (Brief, November 24, 1997).” Moreover no government will be 
forced to sign an agreement that it considers unacceptable and not in its country’s best 
interests. 


The road to the MAI has been well traveled and it is misleading to brand the current 
negotiations as building a brand new highway. Part of the purpose is to remove the 
potholes, pave the surface and put up signs, in other words to improve safety for all users 
and allow them to reach their destinations expeditiously. 


Witnesses reminded the Sub-Committee that the agreement would be two way 
creating obligations for the Canadian government regarding inward foreign direct 
investment (FDI) and for foreign governments as recipients of Canadian investment 
abroad. The latter is now almost equal in value to the stock of FDI in Canada and if Canada 
is to maintain its ability to service foreign markets, conditions are needed so that it faces 
certainty in those markets. The Chamber of Commerce noted that “... the real value of the 
MAI to Canada will be an outward looking one. Those who focus solely on the implications 
of inward investment into the Canadian economy are forgetting that Canadian companies 
are expanding, hiring more Canadians because they are out there in the global market 
place succeeding (Meeting 4).” At the outset, a MAI would help to provide that certainty 
only in the other OECD countries. 

According to the Secretary General of the OECD, Donald Johnston, the real value of 
the MAI will occur in the future, not so much by enhancing investment within OECD 
countries, but in prompting a post-MAI accession of non-OECD countries to the 
agreement.® World economic output will be increased with more travelers on an improved 
highway. The benefits to Canada of global trade and investment are shown in Appendix 1. 


When asked if Canada should withdraw from the negotiations or not sign a MAI, the 
witnesses were divided. Some felt that Canada should remain part of the negotiations and 


5 Johnston’s views are noted in the Ottawa Citizen, September 4, 1997, p. C3. 
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ensure that the necessary safeguards are included. A few felt Canada should walk away 
from the negotiations now. Professor Howse argued that only a firm, hardline strategy can 
succeed and Canada needed to indicate that it was prepared “to walk” away from the 
negotiations. Professor Hart stated that if the negotiations do not succeed or “Canada 
decided it’s not in its interest to sign this particular agreement, it would not be a tragedy 
(Meeting 5).” The costs and benefits of staying would have to be balanced against the 
costs and benefits of leaving. 


Almost all the witnesses supported the need for multilateral rules governing 
investment flows. Their differences arose in terms of the balance of rights and obligations, 
content, wording and what trade-offs might occur in the final stages of negotiations. Some 
rejected the MAI in its present draft format. There was more unanimity in the view that more 
time was needed to evaluate the options and consult the interested parties. Differences 
among the witnesses came in the wording, scope, coverage and membership of an 
agreement. Special attention was directed to the ability of an agreement to protect a 
country’s vital interests. 


This is a complicated debate, but the Sub-Committee is of the view that Canada can 
only be part of it and derive benefits from an agreement if our negotiators are present at the 
table. That is the only way to achieve a good agreement. In the next section, we consider 
how a continuing parliamentary and public process can contribute to a successful 
outcome. Of course, the government will still have to come to a final decision at some 
point. 


Recommendation No. 1 


Recognizing the importance of better multilateral rules for the security of 
Canadian inward and outward investment, Canada should continue to 
participate actively in the MAI negotiations with its OECD partners. Canada 
should become a Contracting Party to the MAI subject to a final text which 
fully protects Canadian culture, the environment, labour standards, health, 
education and social services at the federal and subnational levels. 


IMPLEMENTING A DEMOCRATIC NEGOTIATING PROCESS 


As noted in Box 1, international negotiations towards a MAI are taking place in Paris 
between the 29 member governments of the OECD plus the European Union. The OECD 
has been at the forefront of international investment negotiations in the past, and has also 
been involved in developing environmental and labour standards as well as codes of 
conduct for multinationals—see Appendix 2. 


In May 1995, the Ministerial Council of the OECD initiated negotiations for a 
Multilateral Agreement on Investment (MAI). Preparatory work necessary for the 
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negotiations to take place had been undertaken since 1991 by two OECD committees: the 
Committee on International Investment and Multinational Enterprise (CIME) and the 
Committee on Capital Movements and Invisible Transactions (CMIT). The OECD has long 
been involved in tracking changing economic relationships between countries which in 
recent years has been termed globalization. A chronology of the negotiations is shown in 
Appendix 3. 


Aside from the country negotiators, input has been received at the OECD from 
members of the Business and Industry Advisory Committee (BIAC) and Trade Union 
Advisory Committee (TUAC). In October 1997, a delegation of about 40 NGOs met with 
OECD officials to voice their concerns.® 


Within Canada, the negotiations have been led by a negotiator and team appointed by 
the Ministers of International Trade, Industry and Finance. Consultations have been held 
with provincial officials on an ongoing basis. In addition, negotiators have met with private 
sector organizations including the Canadian Chamber of Commerce and its Canadian 
Council on International Business, the Business Council on National Issues and the 
Industry Technology Association of Canada. The government is also engaged in 
consultations with the Sectoral Advisory Groups on International Trade (SAGITs) which are 
panels of private sector individuals drawn from small- and medium-sized enterprises, 
financial institutions, business associations and academia. 


Other organizations, such as the Canadian Federation of Agriculture, the Dairy 
Farmers of Canada and the Canadian Labour Congress (CLC) have expressed interest in 
the negotiations and are being consulted as the negotiations progress.’ Meetings were 
held with the CLC in May, July and November 1997. Hearings before the Sub-Committee 
were initiated at the request of the Minister of International Trade in response to a desire 
from the public for more information and a broader base of input into the negotiations. 


The Minister of International Trade recognized the need for public debate on the 
issues now that there is a preliminary but incomplete MAI text available. Consultations 
were first held with the provinces and the private sector in 1995 and have taken place with 
various parties, business, labour and non-governmental organizations (NGOs) since that 
time. Prior to 1995, it was public knowledge that the Ministers of the member countries of 
the OECD had approved in 1998 the initiation of a study of the feasibility of a multilateral 


6 The political economy of the negotiating process and the roles of BIAC and TUAC are discussed in the testimony of 
Professor Elizabeth Smythe, November 24, 1997 and in her paper “Domestic and International Sources of Regime 
Change: Canada and the Negotiation of the OECD Multilateral Agreement on Investment, ” presented at the Annual 
meeting of the Canadian Political Science Association, St. John Newfoundland, June 8, 1997. See also her 
valuable submission (Meeting 8) which makes a compelling case for more representative, early and public 
consultations. 


7 From DFAIT release, Multilateral Agreement on Investment (MAI): Consultations, September 9, 1997. 
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investment agreement. Each member country has a representative on the Trade Union 
Advisory Committee (TUAC) and Business and Industry Advisory Committee (BIAC) to the 
OECD. These committees are kept informed on OECD activities. While the media did not 
focus on the MAI in this early period, it was not for lack of leads.® Certainly, the detailed 
position and tactics used by Canada’s negotiating team, and that of other countries, are 
not public knowledge. If they were, the negotiators would be unable to complete their task. 


Many of the witnesses before the Sub-Committee urged the government to consult 
Canadians more broadly, to lobby for a pause to the negotiations and to reassess the 
proposals once a complete text is available. The Citizens for Public Justice called for an 
“international pause so that democratic rights could be respected.” Professor Smythe 
advocated “more public consultation on the negotiations.” The Alliance for Public 
Accountability urged that the government should “explain the intended outcomes, before 
anyone takes decisions.” And the Sierra Club recommended that “Canada should 
undertake an independent and comprehensive assessment of the environmental, social, 
and development impacts of the MAI with full public participation.” Recognizing that the 
negotiations have some way to go before all the trade-offs are known, the Business 
Council on National Issues noted: “‘It is of course only when the final list of exceptions and 
reservations are known that a fully informed judgement can be brought to bear on the 
specific sectoral impact of a MAI deal (Carre, Meeting 9).” 


lf and when Canada decides that there is a good MAI text which it can sign on to, that 
will result from a democratic decision subject to more democratic scrutiny than has been 
the case for virtually any previous international treaty signed by Canada. Serge Fréchette, 
formerly a government trade negotiator, testified “...1 can assure you that the process is 
probably far from perfect, but | am convinced that the process is probably one of the most 
transparent that | have seen (Meeting 8).” 


Despite this assertion, there was a strong degree of unanimity in the view that 
Canadians had not been adequately informed or consulted, prior to the hearings. There 
was also concern that they would not be consulted before the treaty was finalized if this was 
to take place in May 1998. 


The Committee appreciates the commitment made by Mr. Dymond that Canada is 
seeking to negotiate a MAI that will be acceptable and attractive to all parts of Canada. In 
that regard, one of the difficult challenges facing Committee Members — as well as other 
levels of government and citizens in Canada concerned about how the MAI may impact 
upon them — has been that the current consolidated May 1997 text that everyone is 
working from remains very much a draft. We frankly do not know what the final round of 


6 On February 22, 1996, the Canadian Chamber of Commerce issued a six-page press release and covering letter to 


the Canadian media setting out its views on a MAI, noting that the start of the process had been approved and 
announced at the G-7 Summit in Halifax, in June 1995. 
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negotiations with our OECD partners in the first months of 1998 will produce. Therefore, 
while we support Canada remaining at the negotiating table with a clear mandate subject 
to the conditions we have outlined in Recommendation No. 1, the Sub-Committee must be 
able to examine the final result of next year’s crucial negotiations. 


The aim must be to achieve the strongest possible outcome: a good MAI that clearly 
advances Canada’s interests and can be broadly supported by the Canadian provinces. In 
order to achieve this it is imperative that the provinces be fully involved at all stages. 
Furthermore, as regards continuing parliamentary involvement, this report on the subject 
of the MAI negotiations still in progress is not intended to be our last word on what the 
negotiations may achieve. In addition, we believe that public understanding and 
acceptance would benefit from the Government undertaking a full impact assessment of 
the final outcome of the negotiations. In light of the foregoing: 


Recommendation No. 2 


The Government should continue and increase its efforts to inform 
Canadians of the merits of negotiating a MAI, while addressing the concerns 
brought forward by this Committee’s public hearings. 


Recommendation No. 3 


The Government should pursue a process that fully involves the provinces 
and that will allow sufficient time for the text available at that time to receive 
the benefit of further parliamentary examination by this Committee prior to 
the signature of any negotiated agreement. 


Recommendation No. 4 


The Government should consider undertaking a full impact analysis which 
will note the reason why Canada should take part in the MAI. Where relevant, 
this will include a discussion of foreseeable economic, environmental, 
social and cultural effects of the agreement and the obligations imposed by 
the final terms of the agreement. 


Recommendation No. 5 


In future negotiations regarding matters of as widespread importance as the 
MAI, the Government should undertake an open and transparent process so 
that public disclosure and consultations can be carried out in a timely 
manner, to the extent that this is strategically possible. 
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The latest draft Consolidated Text and Commentary is dated May 1997. It contains 
numerous incomplete and bracketed sections with proposed wording together with 
comments in footnotes by individual delegations relating to particular sections. It is very 
much a work in progress and discussion of the issues relates to draft not final wording. 
There are 12 main sections, a number of which have subsections as shown in Exhibit 1. 


The MAI’s structure is grouped under four main headings: scope, obligations, dispute 
settlement, and other provisions. The scope establishes how broadly or narrowly the 
agreement is interpreted by defining terms such as investor and investment. The 
obligations set out the rules for matters such as non-discrimination and performance 
requirements that the signatories undertake. Dispute settlement describes the procedure 
for resolving differences in interpretation of the agreement’s scope and obligations. Other 
provisions deal with exceptions, safeguards, financial services, taxation, country-specific 
reservations and other matters such as accession and withdrawal from the agreement. 


Exhibit 1 
Main provisions of MAI Consolidated Text 


I. General Provisions 
ll. Scope and Application 
Treatment of Investors and Investments 
Investment Protection 
Dispute Settlement 
Exceptions and Safeguards 
Financial Services 
Taxation 
Reservations 
Relationship to Other International Agreements 
Implementation and Operation 


XI. Final Provisions 


N.B. Complete Table of Contents is in Appendix 4. 
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The MAI takes a top down approach whereby parties accept the obligations of the 
agreement unless they take reservations? All sectors of the economy are subject to the 
general obligations unless they are specifically excluded in one of five ways: 


A general exception — an exemption from all aspects of the agreement. The draft includes 
exceptions for national security, public law and order, and maintenance of international 
peace. France has proposed a general exception for culture which Canada endorses. 


Carve-out/carve-in — means a general exception except for anything that is expressly 
noted. Taxation is carved-out except that expropriation by taxation is noted. 


Temporary derogations — temporary actions permitted in times of balance of payments 
and other financial difficulties. 


Prudential measures — measures that permit countries to ensure stability of their financial 
sectors. 


National reservations — the list of non-conforming measures or measures not subject to 
the general obligations that countries maintain at the time the MAI is signed or when they 
accede to it. Canada has lodged reservations similar to those found in NAFTA Annex | and 
Annex II. A number of these reservations are “bound” meaning that governments cannot 
make measures more restrictive. Bound measures are subject to “standstill” and possibly 
“rollback” in future rounds of negotiations. Other measures are “unbound” which means 
that governments can introduce new non-conforming measures or make existing ones 
more restrictive in the future; these tend to refer to broad sectors of the economy. The brief 
prepared by Barry Appleton and submitted to the Sub-Committee by the Council of 
Canadians contains a detailed discussion of the reservations process. 


Any international agreement implies the loss of sovereignty in some areas in return for 
benefits received elsewhere. The political calculus is to determine whether the final 
wording of the agreement provides net positive benefits. The five ways for parties to 
derogate from the MAI’s principal obligations are measures that permit individual 
countries to protect sovereignty in areas that are considered vital to their interests such as 
health and social services, culture, labour and the environment. The testimony and debate 
before the Sub-Committee on the reservation-exception process and the particular 
wording used in the final text suggests that the protection afforded to a country will often 
depend on careful choice of the right words. 


By signing the MAI, governments would not lose their ability to govern. What is more 
likely is that countries will take so many reservations that either an agreement will not be 


9 Inthe GATS, an opting out approach is used for most favoured nation and transparency provisions, butan opting in 
approach is used for market access and national treatment. 
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concluded, or, if it is, the economic benefits will be limited because of the large number of 
reservations.!9 An agreement could still be in the public interest if it provides a sound 
starting point from which improvements can be made in the future. This has been the case 
for the GATT for trade liberalization through successive rounds of negotiations since 1947. 
The GATS in 1997 is where the GATT for trade in goods was 50 years earlier and will 
generate greater benefits as a result of future negotiations. A successfully negotiated MAI 
would be at a point similar to the GATS and desirable for what it achieves both now and in 
the future. 


The main obligations of the agreement, subject to exceptions and reservations 
lodged for measures that would be otherwise inconsistent with the agreement, are for 
non-discrimination through the application of the principles of national treatment and most 
favoured nation treatment (MFN) and for transparency. National treatment means that 
foreign investors will be treated no less favourably than domestic investors. MFN means 
that a foreign investor will be treated no less favourably than any other foreign investor. 
Without public knowledge of each party’s laws, regulations, procedures and rulings, it is 
impossible to enforce non-discrimination and thus transparency is a vital part of an 
agreement. 


Within this framework of obligations and reservations, certain issues have received 
public attention and critical comment by witnesses, in briefs and in public debate. The 
Sub-Committee’s report will focus on these issues by summarizing the opposing 
arguments and making its recommendations. 


KEY ISSUES? 


The Sub-Committee heard testimony from 51 persons and received more than 100 
briefs and submissions from individuals and organizations. The range of topics covered 
and the differing viewpoints were impressive in the detailed thought that had gone into the 
presentations. We have necessarily been selective in drawing from the hearings and 
submissions to focus on and summarize the main issues that were presented to us. The 
transcripts of the hearings and written submissions provide a wealth of additional material, 
and many of the witnesses offered to assist the Sub-Committee by providing further 
information on request. 


A concern is that a general agreement with a host of national reservations will result in another patchwork quilt. 


These principles have been part of trade rules since at least the middle ages with the development of city-states 
and the Hanseatic League. “The Treaty of Utrecht of 1713 has been described as a forerunner of the GATT!”. See 
John Jackson, The World Trading System, Cambridge, The MIT Press, 1991, p. 30. 


The subsequent discussion has benefitted from the Background Paper, BP-444E by Anthony Chapman, The 


Multilateral Agreement on Investment: Rationale, Outline and Issues, Parliamentary Research Branch, September 
1997; 
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In addressing the development of a regime for international investment, the 
Sub-Committee was struck by the complexity of the topic. Investment like trade impinges 
on many aspects of society and the witnesses referred to a wide range of topics from the 
environment, culture and labour rights to the responsibilities of different levels of 
government, legal mechanisms for dispute resolution, extraterritoriality and the 
relationship to other treaties. The proposed MAI lends itself to analysis by lawyers, political 
scientists, economists, social activists and representatives of a wide range of interested 
parties. All appeared before the Sub-Committee which has attempted to provide a 
synthesis of their inputs in order to make recommendations to the government for the next 
stage of the negotiations. 


Another level of complexity and uncertainty arises because there is no final text to 
address. The MAI is a work in progress. Canada’s chief negotiator, Bill Dymond, noted 
“... that no part of this text has been accepted by any delegation...all of it is open for 
negotiation (Meeting 3).” The Sub-Committee therefore had to assess the views of 
witnesses who at times offered definitive opinions on a draft text. It would have been easier 
to have examined a completed document but the purpose of the hearings was to provide 
advice to the government before the document was finalized. 


1. Scope of the Agreement 


While the MAI deals with investment, witnesses drew our attention to three aspects of 
the agreement’s scope relating to the definition of investment, the relationship to other 
agreements and the coverage of countries. The Sub-Committee heard from Bill Dymond 
that “The working definition [of investment] that you find in your draft is a broader definition 
than what is in the NAFTA which is a closed definition (Meeting 3),” so that while the MAI is 
supposed to be similar to the investment provisions of NAFTA, it could well be more 
embracing. In a research report prepared for the Canadian Conference of the Arts, Lesley 
Harris notes that “There was ... a lack of consensus when an intellectual property right 
takes on the characteristics of an investment.” Intellectual property possesses aspects of 
both trade and investment. If the former, it could fall under the provisions of a trade regime, 
if the latter, under an investment regime. Intellectual property is also subject to its own set of 
regimes as outlined in Lesley Harris’ report. Each regime may contain different rights and 
obligations permitting parties to shop between agreements in the event of a dispute. 


The Commentary to the MAI (1997, p. 101-103) confirms that the definition of 
investment is an undecided issue. Opinion of the witnesses was divided. Don Knoerr 
speaking for the Canadian Federation of Agriculture wanted removal of “concessions, 
licences, authorizations and permits” from the draft text of the MAI; Norine Heselton, forthe 
ITAC, argued for a “broad, asset-based definition of investment.” 
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Recommendation No. 6 


The definition of investment in the MAI should be clarified and should 
replicate the approach used in the NAFTA and in Canada’s bilateral 
investment treaties. 


This leads to the issue of the scope of this agreement relative to others. For Canada, 
investment is covered under NAFTA for the three member countries, under Foreign 
Investment Protection Agreements (FIPAs) for selected countries and under parts of the 
WTO for 182 member countries. Both Professor Michael Hart and Mr. Dymond stressed 
that the MAI would be similar to the coverage of investment in NAFTA — “The bottom-line 
position that we go into this is the NAFTA. That’s what we want to get (Dymond, 
Meeting 3).” 


Professor Alan Rugman noted that “We already have a multilateral agreement 
on investment with the United States. It’s called the North American Free Trade Agreement 
(Meeting 5).” Seventy percent of the FDI in Canada comes from the United States. The 
NAFTA coverage of Canadian investment abroad is lower with 54% of it being in the United 
States. Thus, the MAI would be of more significance for Canada’s outward investment 
which would benefit from the obligations undertaken by foreign governments. 


When investment covered by existing agreements is added to a MAI, if finalized, 
several overlapping agreements would coexist. The Sub-Committee understands that the 
purpose of the MAI is to bring some order to this complexity, but suggests that clarity be 
introduced to explain which agreements will remain after the introduction of a MAI and 
which will take precedence in the event of a dispute. For example, Article 103 of NAFTA 
states that NAFTA takes priority over all other international agreements unless otherwise 
stated, while Article 104 provides examples where other agreements take priority over the 
NAFTA. Professor Howse told the Sub-Committee that the MAI would take precedence in 
the case of an investment agreement. Professor Ivan Bernier drew attention to the problem 
of evolving agreements that may duplicate or conflict with each other. 


Recommendation No. 7 


In the interest of certainty of both governments and investors, the MAI 
should clearly indicate, in cases where its provisions deal with the same 
subject matter as other international agreements, which substantive or 
procedural rules are to apply to any dispute over the interpretation or 
application of these agreements. 


The third aspect of scope is the coverage of countries. Bob White of the CLC and lan 
Waddell, an MLA from B.C., were among witnesses who noted that the agreement was 
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being negotiated by 29 OECD member countries and that greater consideration should be 
given to the needs of developing countries. Their economies are at a stage of development 
where they may need to impose performance requirements on individual industries. Tony 
Clarke of the Polaris Institute observed that when investment matters were discussed in 
UNCTAD, a forum that includes developing countries, a different model and approach was 
taken, “They have approached the thing based very much on the principles that were 
outlined in the Charter of Rights and Duties of Nation States (Meeting 5).” 


Others pointed out that the agreement would be open to accession by other countries 
and that a rules-based system would create conditions that would assist in attracting 
investment to developing countries. George Miller of the Mining Association of Canada 
commented that when Canadian mining companies invest abroad they take sound 
environmental practices with them which has the side effect of preventing the lowering of 
standards in developing countries. Anumber of witnesses told the Sub-Committee that the 
MAI would be a stepping stone to the incorporation of investment in the WTO where more 
countries would be involved. 


Recommendation No. 8 


In the event a MAI that is satisfactory to Canada is successfully negotiated, 
Canada and its OECD partners should actively use this agreement to 
subsequently pursue an investment accord at the world level, and in the 
interim continue to encourage the accession of non-OECD countries to the 
MAI treaty. 


2. Investor Protection and Dispute Settlement 


An important feature of investment protection sought by all Contracting Parties to the 
MAI relates to the notion of national treatment. As indicated in the glossary of terms set out 
in Appendix 5, national treatment simply describes that any host country government, or 
any subnational government, must treat foreign investment as it treats domestic 
investment. The text of the MAI, however, contains more specific and legally understood 
definitions. Indeed, the text contains two clauses. The first clause, Mr. Dymond claims, 
comes from the NAFTA itself, while the second clause originates from European bilateral 
agreements. 


This second clause contains in brackets the terms unreasonable and/or 
discriminatory. While the Sub-Committee has no problem understanding the possible 
legal interpretation of the term discriminatory, reference to unreasonable is felt to be 
disconcerting. Indeed, Mr. Dymond and his officials could not provide the Sub-Committee 
with a satisfactory explanation of its meaning or of Canada’s position on this proposed 


term. 
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The Sub-Committee is unaware of any existing legal interpretations of such aterm. Itis 
therefore quite possible that different countries could put their own spin on the meaning of 
the term unreasonable or of its antonym reasonable. Moreover, the Sub-Committee fears 
that the less advanced countries of the OECD might define these terms differently than the 
more economically advanced countries. What may be unreasonable treatment from the 
perspective of a rich country may indeed be reasonable for a poor country. Circumstances 
may dictate alternative interpretations, so there is too much at risk for such a term to be 
included in the text of the MAI. The term unreasonable may even prove to be a barrier to 
non-OECD country ascension to the MAI or to a WTO-led MAI. 


Recommendation No. 9 


The Government should negotiate the deletion of the terms “unreasonable” 
from the clause containing the commitment to national treatment (Article IV 
1.2 on page 51 of the English version of the May 1997 MAI draft text). The 
suggested alternative in the footnote of the proposed text of the MAI, which 
combines the two clauses defining the commitment to national treatment, 
should be adopted. 


Witnesses also drew the Sub-Committee’s attention to the dispute resolution process 
in the MAI which includes mechanisms for handling both state to state and investor to state 
disputes. The latter was identified as an issue of particular concern. Tony Clarke noted that 
“The MAI provides corporations with a special investor-state mechanism that can be used 
to sue governments directly and claim monetary compensation for damages (Brief, p. 3)”. 
Even supporters of a MAI, notably University of Toronto law professor Robert Howse, 
argued that, in the interest of fiscal prudence, the definition of what constitutes 
expropriation should be tightly worded in the agreement in order to avoid the risks of 
undue exposure to large compensation claims. As he put it: “We just have to make sure 
that these provisions on expropriation and compensation do not open the door to claims 
against changes in general public policies in areas like the environment or health and 
safety or consumer protection (Meeting 8).” 


The case brought by the Ethyl Corporation against the Canadian government under 
the NAFTA investment chapter was used as an example of this mechanism in action. 
During the course of the hearings, the Ethyl case was referred to so frequently that it 
became a virtual witness. 


Second, Canadian Environmental Law Association (CELA) informed the 
Sub-Committee that the “expropriation” clause in the NAFTA and the proposed MAI “is a 
departure from Canadian law to date, since it appears to encompass any governmental 
action which reduces the potential returns on an investment (Brief, p. 4).” It would be used 
by companies to make extensive claims for expropriation and undermine the willingness of 
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governments (the chilling effect) to introduce environmental measures. CELA ‘“believes 
that the combination of the NAFTA’s “expropriation” claims and those possible under the 
MAI will constitute the most effective anti-environmental strategy yet devised by 
corporations and their government allies (Brief, p. 7).” 


The Sub-Committee notes that the MAI would repeat what is already in the NAFTA and 
that since January 1994 this has only led to one case which is currently proceeding 
through the dispute resolution process. 


Recommendation No. 10 


The key issue of what constitutes an expropriation or a measure having 
equivalent effect to expropriation (Article IV 2.1 on page 51 of the MAI draft 
text), or a measure that “impairs” investment, (as outlined in the preceding 
Article 1.2 of the draft MAI text), should be narrowly defined to accord with 
Canadian and NAFTA practices. 


A related issue was the view put forward by Mr. Stinson of the Canadian Pulp and 
Paper Association that the investor-state dispute mechanism could involve a form of 
reverse discrimination in that foreign firms might be in a more favourable position in settling 
disputes than Canadian firms. The argument presented to the Sub-Committee was that a 
Canadian firm that had a dispute with the Canadian government would have to go through 
the Canadian courts, while a foreign firm with a similar dispute could use the MAI 
mechanism. The former might be a more costly and time consuming process than the 
latter and the award granted in the courts might differ. 


Notwithstanding these concerns, the proposed investor-state mechanism in the MAI 
is similar to that found not only in NAFTA but in the bilateral investment treaties of Canada 
and other countries, '3 as well as in “... along established series of agreements that have 
been negotiated under the auspices of the New York Convention, the International Centre 
for the Settlement of Investment Disputes, on to the PanAmerican Convention (Hart, 
Meeting 5).” A similar approach is used by the Multilateral Investment Guarantee Agency 
of the World Bank. 


There is little that is new in the proposed mechanism for handling investor-state 
disputes in the MAI. Moreover, because of its application to inward and outward 
investment, it gives an advantage to foreign investors in Canada, as well as an advantage 
to Canadian investors abroad that have access to a similar process. To date, there has 
been only one case that has used the process since January 1, 1994 when NAFTA came 
into force, and as noted the case has yet to be decided. 


13 See Articles XII and XIII of Canada’s model FIPA — copy available from DFAIT, Ottawa. See Organization of 
American States, Trade Unit, Investment Agreements in the Western Hemisphere: A Compendium, Washington, 
1997. This report can be found on the internet at http://www. ftaa-alca.org. 
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One of the concerns of the Committee members and a number of witnesses was that 
the investor-state mechanism was neither a transparent process nor allowed for 
representation by third parties. Mr. Blair Hankey, who appeared as a witness with 
Mr. Dymond noted that confidentiality of proceedings is a classical feature of arbitration as 
opposed to court litigation. However, he stated that Mr. Marchi is on record as advocating 
more openness in international dispute settlement “...it is a position we [Canada] are 
taking in various fora including the MAI negotiation in Geneva... One of the things that we 
will seek will be greater transparency (Meeting 11).” 


Recommendation No. 11 


Canada should continue to press for open, accessible and transparent 
procedures for dispute resolution. 


3. Protecting Strategic Interests 


Perhaps the greatest area of concern presented to the Sub-Committee was the extent 
to which provisions of a MAI would allow the Canadian government to protect areas such 
as labour, culture, the environment, public services and the policies of provincial and 
municipal governments. Each presents peculiar problems because of the way services are 
produced and delivered or because of the interests involved. We will comment on each 
separately but there are a number of factors in common, namely the wording and 
procedures used to limit a country’s obligations. The Sub-Committee notes that these 
issues are of concern to other governments so that Canada is by no means alone in its 
desire to develop wording that allows it to customize the agreement to the array of a 
country’s national interests. 


The way in which countries are relieved from the obligations of the agreement is to 
obtain exclusion in one of the five ways discussed above, a general exception, a carve-out, 
temporary derogations, prudential measures or bound and unbound national 
reservations. Considerable attention was given to the adequacy of national reservations 
with the view expressed by Barry Appleton that present wording in the MAI indicated that 
they would not achieve their purpose when interpreted by international tribunals in the 
case of labour, the environment and public services such as health care which is delivered 
in part by the provinces and in part by the private sector. Uncertainty exists in part because 
articles of the agreements are still under negotiation and the wording of the reservation 
process is not yet finalized (MAI, 1997, p. 85-86). 


A. Labour Standards 


Those witnesses concerned with the treatment of labour in the MAI often linked their 
discussion with treatment of the environment. Their concern was with an alleged “race to 
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the bottom” or lowering of national standards. We will treat the two issues separately, 
although important testimony combines reference to both issues. Alternative 2 on page 50 
of the draft text, the wording of which is preferable to that in Alternative 1 on page 49, states 
that a Contracting Party should or shall not waive or derogate from health, safety, labour or 
environmental standards in order to encourage foreign investment. Reference to 
environmental standards and core labour standards also appear in the preamble of the 
draft text, and to environmental standards in the section on performance requirements 
(MAI, 1997, p. 22). 


The CLC argued that the draft wording in the agreement was inadequate: 


The preamble to the MAI — which is of some limited legal significance in terms of 
providing an interpretative context — should commit governments to protecting, 
enhancing and enforcing basic workers core conventions of the International Labour 
Organization. Basic worker’s rights include the right to free collective bargaining, 
freedom of association and non-discrimination in employment. Such a declaration 
would commit governments to respecting a basic floor of internationally agreed labour 
rights. '4 


The CLC told the Sub-Committee that it was supportive of a rules-based system for 
investment but wanted wording that would clearly place obligations on investors and was 
stronger than the wording in NAFTA. Some have argued for the inclusion of reference to 
the OECD Guidelines for MNEs which provide non-binding commitments regarding both 
labour and the environment as well as a list of other issues imposing obligations on MNEs. 
Although these guidelines represent a soft law approach to conditioning behaviour, they 
have been used in a number of cases by labour unions and governments'®. 


Appearing as witnesses on the same panel as the CLC, the Canadian Chamber of 
Commerce addressed the issue of worker rights and the environment indicating that their 
position had changed since the NAFTA. 


Inthe public debate around the NAFTA, the business community was concerned about 
and fought against the inclusion of environment and labour provisions in an 
international trade and investment agreement. Since then our views have matured on 
this point. The debate now is no longer about IF the MAI should include provisions on 
environment and labour, but HOW. We’d be happy to discuss this at great length in our 


14 CLC Brief, p. 17. 


15 See John M. Kline, International Codes and Multinational Business, Quorum Books, London, 1985, p. 76-83. 
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discussions with your and our partners from the labour community following these 
formal remarks. '® 


The question now is what the wording should be, where it would appear in the text and 
whether or not it should be legally binding. In considering these issues the CLC argues for 
obligations and a dispute mechanism process. 


There are a number of reasons why the Sub-Committee believes that lowering of 
labour standards in the OECD countries is unlikely to occur. First, the increased flows of 
FDI between OECD countries over the past two decades have not been associated with a 
general lowering of standards in these countries. Second, other OECD countries have 
strong labour movements which are well represented in parties that form the government, 
as in the United Kingdom and France. These countries have little incentive to lower 
standards. A recent United Kingdom White Paper notes that the government is “in the 
process of negotiating an improved multilateral framework through the Multilateral 
Agreement on Investment... The Government is working to ensure that the MAI fully 
reflects our commitment to core labour standards.” Later it records that it is working 
collaboratively with business at the local level including the monitoring of codes of 
conduct, as well as with the ILO at the international level.'” Ironically, it is by including 
developing countries in an agreement that there will be pressure to lower standards since 
these countries cannot afford the higher standards. 


Recommendation No. 12 


Canada should insist on strong references to ILO core labour standards in 
the text of the agreement — including supporting Alternative 2 on page 50 of 
the English MAI draft text — which will ensure their protection at a level at 
least as high as that obtained in the NAFTA. Canada should also require the 
incorporation of the OECD Guidelines for Multinational Enterprises into the 
text of the agreement. 


B. Environmental Standards 


Michelle Swenarchuk, on behalf of CELA, presented to the Sub-Committee a strong 
critique of the environmental provisions of the MAI. The bottom line was that the CELA 
"..Oppose(s) Our government's position in promoting and adhering to the MAI (Brief, 
p. 10).” In the event that the negotiations proceed, CELA recommended that “Canada 
should propose a wide “carve-out” (exception) for such policies, to exempt them from the 


Canadian Chamber of Commerce, Brief, p. 10. 
Department for International Development, Eliminating World Poverty: A Challenge for the 21st Century, 


White Paper on International Development, London, 1997 (available at http://www.oneworld.orh/dfid/ 
whitepaper/main.htm). 
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requirements of the MAI (Brief, p. 10).” Failing that, CELA proposed that Canada should 
submit a comprehensive reservation covering all levels of government. It supported the 
position presented earlier by the Sierra Club on the environmental panel, and the related 
legal views of Barry Appleton which were in turn supported by Professor Howse. 


The basis for this recommendation was twofold. First, CELA argued that international 
trade agreements have progressively weakened domestic environmental laws from GATT 
Article XX to the provisions of NAFTA and the WTO/GATT panel decision on Beef 
Hormone, released in August 1997; and that voluntary guidelines such as the OECD 
Guidelines for Multinational Enterprises do not provide an adequate substitute for 
sustaining domestic laws. In recent years, OECD governments have tended to enforce 
higher environmental standards and there is pressure from their electorates to continue 
this trend. CELA points out that public opinion polls consistently show “... very high levels 
of public support for strong environmental laws... (Brief, p. 1).” It is not likely that the 
introduction of an international agreement highlighting the need to maintain standards in 
OECD countries would have the opposite result. 


In addition, the cost savings to firms of lowering environmental standards are low. A 
study undertaken by Dun and Bradstreet found that 80% of the Canadian companies 
surveyed spent between 0% and 2% of their budgets on environmental protection. A 
similar study for the United States Trade Representative found that pollution abatement 
costs average about 1.1% of value-added for all United States industries, and 86% of all 
industries have abatement costs of 2% or less. 18 


Recommendation No. 13 


The concerns of Canadians regarding the maintenance and introduction of 
effective environmental standards must be addressed through the use of 
strong and unambiguous language in the text of the agreement — as in 
Alternative 2 on page 50 of the MAI draft text. Nothing in the MAI, apart from 
the national treatment of non-discrimination provisions, should infringe on 
Canadian governments’ capacity, at all levels, to introduce new measures to 
protect the environment and promote sustainable development. 


C. Culture 


The Sub-Committee heard testimony from a wide range of cultural groups 
representing the print, sound recording, film and audiovisual industries. Both the industrial 


18  NAFTA Environmental Review Committee, North American Free Trade Agreement: Canadian Environmental 
Review, Government of Canada, Ottawa, October 1992, p. 62; and Office of the United States Trade 
Representative, Review of U.S.-Mexico Environmental Issues, Washington, D.C., February 25, 1992. This report 
has been criticized by CELA as being very inadequate. 
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and creative sides of the cultural industries were present including an eloquent 
spokesperson for the Writers Union of Canada. They spoke with one voice to tell the 
Sub-Committee that they wanted an ironclad cultural exception from the obligations ofa 
MAI. Attention was drawn to the WTO decision on periodicals and an impending dispute 
with Polygram over film distribution policies affecting foreign firms in Canada. A NAFTA 
type exemption was seen to be inadequate and undesirable in that it contained provisions 
for retaliation. A second issue raised was the absence of a reference to Canada’s position 
on culture in the negotiations to date. We will address these two issues, one a matter of 
substance and the other of process. 


The SOCAN brief to the Sub-Committee set out with great clarity the strengths and 
weaknesses of the five alternative approaches that could be taken to protect the cultural 
industries — a NAFTA type exemption, a standstill/rollback option, a country-specific 
sectoral reservation, the French MAI proposal and a general exception option. All but the 
last was seen to be inadequate to provide the desired protection. The brief presents Six 
principles! that should be embodied in an effective cultural exemption and proposed 
wording that might be used (Brief, p. 14-16). 


The Sub-Committee notes that the Minister of International Trade has affirmed that the 
government is supporting the French proposal for a cultural exemption which states that: 


Nothing in this agreement shall be construed to prevent any Contracting Party to take 
any measure to regulate investment of foreign companies and the conditions of activity 
of these companies, in the framework of policies designed to preserve and promote 
cultural and linguistic diversity. 


Some have argued that the French proposal is desirable because culture is 
self-defined by each country as opposed to the narrower definition of culture which lists 
certain industries in the NAFTA. The French approach would permit each country to draw 
the boundary around those activities which it considers to be part of a country’s culture. 
SOCAN, however, argued that the wording of the French proposal would not adequately 
safeguard Canada’s cultural sovereignty because ‘the scope of the exemption is 


SOCAN’s six principles are: 

1. The Cultural Exemption should be technology-neutral and sufficiently broad to cover current technologies, as 
well as any future technological developments; 

2. Unlike the clause contributed by France in the current MAI negotiations, the Cultural Exemption should be 
sufficiently detailed to avoid interpretation disputes; 

3. Like the National Security Exception in the GATT 1947 Treaty, the Cultural Exemption should be self-judging 
and should not be subject to attack or retaliation on the grounds of Nullification or Impairment or subject to 
dispute resolution; 

4. The Cultural Exemption must not be subject to any Standstill or Rollback obligations; 

5: The Cultural Exemption must not be confined to certain Articles or Chapters — it must override all of the 
obligations in the Agreement of which it forms a part; 

6. The negotiation of a broad, self-judging Cultural Exemption clause must be a “dealbreaker” for the 
Government of Canada in the MAI negotiations. 
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vague...limited” and “the exemption is not sufficiently self-judging (Brief, p. 12).” The 
limiting aspect arises because of the reference to the preservation and promotion of 
“cultural and linguistic diversity.” While this wording would recognize Canada’s bilingual 
and multicultural policies, SOCAN argues that Canada’s cultural policies are not confined 
to the sole pursuit of diversity. Merilyn Simonds of the Writers Union of Canada suggested 
that the “diversity of cultures” might be more appropriate and inclusive wording. We dwell 
on these details of the meaning of words to illustrate how in a treaty, whether addressing 
matters of labour, the environment or culture, the “devil is in the details” of what words are 
used and how they will be interpreted in the future. 


The Sub-Committee views the SOCAN proposal to be a general exception for culture 
which could be stronger than that contained in the French proposal. However it raises 
other issues. First, the SOCAN definition of culture follows in general the cultural industries 
approach used in the NAFTA with one important exception. It inserts the words 
“communication by telecommunication” in its description of each sector. The purpose is to 
make the cultural exemption technology-neutral so that future developments, such as 
those connected with the Internet, can be covered by the exemption. In one sense, by 
following the NAFTA approach, the SOCAN definition of culture is more restrictive than that 
in the French proposal, but because of the additional wording it is intended to be more 
open. It will be necessary for the negotiations team to consult with Heritage Canada on 
how new activities such as those involving multimedia industries relate to culture. 


The Sub-Committee finds the SOCAN approach worthy of further discussion, but 
notes that by including a reference to “communication by telecommunication,” the 
wording intrudes on the area of telecommunications which is not part of the cultural sector 
and is subject to a different and distinct set of policies. Firms in the area of 
telecommunications are actively arguing for the treatment of the Internet under 
telecommunications as opposed to broadcasting rules and at the moment boundaries 
have not been drawn by the regulatory authorities. ITAC “strongly opposes” the view that 
Internet services should be treated like a cultural industry (Brief, p. 5). 


Keith Kelly, on behalf of the Canadian Conference of the Arts (CCA), requested that the 
Sub-Committee “...include in its recommendations that the Canadian position affirm that 
without an absolute cultural exemption without retaliatory provisions, Canada will not be a 
party to the MAI (Brief, p. 4).” In other words, culture should be a dealbreaker. In the end, it 
will be a political decision as to whether there are sufficient benefits for Canada to sign the 
final text of a MAI. However, the CCA’s position highlights one aspect of the SOCAN 
proposal that is not examined in its brief, the sixth option, and that is the implications for 
investment in culture of not signing a MAI. A cultural exception would have similar 
consequences to not signing a MAI. In both instances national treatment, for example, 
would not apply to foreign investors in Canada, nor would it apply to Canadian investors 
abroad. Each country could pursue whatever policies it chose towards foreign investors 
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subject to any other investment discipline that existed. For example, the NAFTA disciplines 
would apply between the three countries and the WTO disciplines with other countries. In 
the event of an investment dispute with anon-NAFTA country, retaliation could occur or the 
dispute would be settled in the political arena with the parties using whatever political and 
economic weapons they had available. 


The option chosen in the negotiations needs to recognize that Canada’s interests 
relate both to its domestic market and to foreign markets, especially given the success of 
some of Canada’s cultural industries in foreign markets. Canada’s film and television 
production industry increasingly depends on foreign markets. Peter Lyman of the 
Nordicity Group pointed out the importance of “foreign trade and investment from a 
Canadian perspective... foreign financing and foreign revenues contribute about $600 
million to Canadian film and TV production”. The example of Canwest/Global was given as 
a Canadian firm that “gets tens of millions in revenues from its foreign investment in 
Australia and New Zealand — which strengthens its ability to finance a Traders (Brief, 


pa2\e 


Regarding the negotiating tactics, Mr. Dymond indicated that Canada has not listed 
any cultural reservations because it is part of a coalition of countries supporting the 
approach contained in the French proposal. It would be unwise at this time for Canada to 
break away and find itself a coalition of one. He indicated that Canada retained the option 
of introducing national reservations should the French proposal not be accepted. Canada 
has: 


Said the French proposal is one that we are prepared to work with and we took the 
tactical decision not to put in a specific Canadian reservation on culture but to keep a 
place holder for it in the event that a general exception for culture does not prove 
negotiable (Meeting 3). 


The Sub-Committee welcomes the commitments made by Minister Marchi and 
Mr. Dymond that cultural matters which Canada considers to be fundamentally important 
will be kept “off the table” in Paris and exempted from the provisions of the MAI. Whatever 
Strategy is employed by the Canadian negotiators, it is essential that this undertaking be 
followed through to a successful conclusion. 


Recommendation No. 14 


Canada must achieve an adequate and effective cultural exemption in order 
to sign the agreement. Therefore, Canada should remain part of the coalition 
of countries supporting the principle of the French approach to exempting 
culture from the agreement: incorporating a broad self-judging exception 
within the text of the MAI. Canada should aggressively pursue alliances with 
other OECD member countries in support of this position. 
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D. Subnational units 


Briefs submitted to the Sub-Committee by the Sierra Club of Canada, amongst others, 
noted the uncertainty surrounding the protection offered to measures administered by 
provincial and municipal governments since no reservations have been filed by Canada on 
behalf of subnational units. In the case of environmental regulations: 


..the federal government has handed off its environmental responsibilities to the 
provinces at an alarming rate. Meanwhile it is very uncertain how these interests would 
be protected at the subnational level in the MAI... Ifthe provinces are to be exempt from 
the MAI, the federal government must explicitly and publicly state that they will be 
exempt (Brief, p. 6). 


This uncertainty is compounded because both the European Union and the United States 
have made statements or filed reservations with respect to subnational units and a report 
by the Western Governors Association in the United States concluded that certain state 
environmental laws would be contrary to MAI provisions.20 


The Government of British Columbia presented a brief which expressed its opposition 
to the proposed MAI and told the Sub-Committee that “Given the range and seriousness of 
our concerns with the proposed MAI, the application of MAI disciplines to British 
Columbia’s provincial and local governments should not be assumed (Brief, p.11).” The 
application of the agreement to subnational units was the subject of repeated discussion 
and questioning during the hearings. The Sub-Committee notes that it remains an 
unsettled issue in the negotiations where it has been the subject of discussion.21 


In addressing these concerns, Bill Dymond drew the Sub-Committee’s attention to 
the headnote in the Draft Reservations to the MAI submitted by Canada which indicate that 
they are preliminary and apply only to measures under federal jurisdiction. Treatment of 
provincial measures will come at a later stage of the negotiations: 


The application of the MAI to measures under the jurisdiction of the Canadian 
provinces depends on a satisfactory overall balance of rights and obligations in the 
MAI. Accordingly, this submission is without prejudice to the application of the MAI to 


20 Western Governors Association, Multilateral Agreement on Investment: Potential Effects on State and Local 
Government, Denver, Colorado, 1997, p. 14-18. 


ei The issue of how national treatment applies to situations where subnational units have different standards was 
addressed in the Commentary to the draft MAI: “The question was asked whether the treatment accorded to 
foreign investors by a sub-federal state or province would meet the national treatment test only if it were no less 
favourable than the treatment accorded to the investors of the same state or province, or whether it would be 
sufficient to accord treatment no less favourable than that accorded to the investors from any other state or 
province. The question will need to be answered by the Negotiating Group in due course (MAI, 1997, p. 170).” 
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measures under the jurisdiction of the Canadian provinces and the reservations to the 
MAI which would be necessary.22 


The Minister of International Trade indicated that the government has held 
consultations with the provinces throughout the negotiations, and provinces have had 
access to the material distributed by the OECD on its online information system (OLIS).29 


Given the widespread uncertainty about the treatment of subnational units, and 
recalling our earlier observation that the provinces must be fully involved through to the 
conclusion of the negotiations, we believe that further clarification to address these 
concerns is urgently required. 


Recommendation No. 15 


The federal government, in consultation with its provincial and territorial 
counterparts should finalize as soon as possible its draft list of reservations 
affecting areas of public policy lying within the jurisdiction of subnational 
levels of government. The federal government should make available to the 
public the complete list of reservations once agreed upon. 


E. Public and Social Services 


The application of the MAI to all sectors has led some witnesses to argue that it would 
undermine Canada’s ability to deliver public and social services.24 According to the CLC: 


The MAI has no general exclusion for public and social services, opening up the very 
real possibility that transnational corporations could claim that public delivery of a 
service, such as health care and government subsidies to not-for-profit providers, are 
“discriminatory” practices (Brief, p. 12). 


In a legal opinion prepared by Appleton and Associates on behalf of the Council of 
Canadians and submitted to the Sub-Committee, it is suggested that “...there is a 
considerable amount of uncertainty in the meaning to be given to the words of the Social 
Service Reservation, especially for the phrase social service (p.15).”” The opinion states 
that although Canada’s MAI reservation is identical to the reservation in the NAFTA, it 
would not be adequate to cover social services provided by for-profit providers. 


A related concern is that because Canada delivers these services through a mixture of 
public, private and not-for-profit providers, the obligations of the MAI would permit the 


22 OECD, Canada: Draft Reservations, DAFFE/MAI/RES(97) 15, Paris, February 24, 1997, p. 4. 


23 The OLIS service is available with a password to governments but not to the public. The OECD also has a website 
which now contains information on the MAI available to the public. 

24 = “See “Next Election, Your Vote May Be Irrelevant...The new Multilateral Agreement on Investment Gives the 
Corporations So Much Power, Parliament Won’t Matter.” Press Release by the Council of Canadians. 
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entry of foreign service providers and threaten Canada’s health care system.25 The 
privatization provision of the MAI would require that national and MFN treatment would 
apply to all kinds of privatization and to subsequent transactions involving a privatized 
asset. 


The Sub-Committee views this as another instance of the importance of the words 
chosen in the agreement which needs to ensure that the wording of the reservation or the 
type of reservation taken will protect Canada’s health and social services in the manner 
intended by the government. Other countries have a similar structure of social service 
providers and therefore Canada has allies in developing an approach that will provide the 
required protection. As Professor Michael Hart noted, the United States tends to be the 
lone standout in this regard. No other OECD country is interested in making health care 
into a private sector activity, “so | have no fear that this MAI will in any way establish a set 
of rules which says you can no longer have a government-run health care scheme 
(Meeting 5).” 


Given the critical importance of these public and social services to Canadians, the 
Sub-Committee feels that Canada has to take the strongest possible stand. 


Recommendation No. 16 


In consultation with subnational levels of government, Canada must achieve 
an unbound reservation for health, education and social services. 


4. Direct Subsidies and Tax Incentives 


A criticism of the MAI has been that it would prevent governments from using 
investment policy to promote industrial policy goals such as job creation, export 
promotion, technology transfer and national ownership. This occurs because of the 
restrictions placed on performance requirements and the requirement to exercise national 
treatment as far as domestic policies are concerned. 


In assessing this criticism, the Sub-Committee notes that countries can take bound 
and unbound reservations with respect to existing policies.26 Second, many of these 
policies have been prohibited under the WTO TRIMs agreement and by the NAFTA as they 
affect trade. Third, the draft wording of the MAI would not prohibit performance 
requirements in all circumstances. Governments could set performance requirements for 


25 One estimate of health care expenditures in Canada in the late 1980s is that 75% were made by the public sector. 
One-quarter of the remaining 25% consist of goods such as drugs and appliances supplied outside hospitals. 
(Carol Tuohy, “Implications of the Canada-U.S. Free Trade Agreement for the Health Services Sector in Canada,” in 
Marc Gold and David Leighton-Brown, eds., Trade-Offs On Free Trade, Carswell, Toronto, 1988.) 


26 These terms are defined in the Glossary. 
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investors in connection with receipt of an advantage, often offered in the form of an 
incentive, such as a tax break or a subsidy (MAI, 1997, p. 22). Many of the objectives of 
performance requirements could be achieved in this way. Fourth, the carve-out of taxation 
from the agreement, except in the case of expropriation by taxation, gives countries wide 
latitude to promote selective economic and social policy objectives. 


In fact, the taxation carve-out, provides an enormous gap in the agreement that allows 
for investment distorting activity — “... tax was not a deal-breaker, but for the chairman of 
the (OECD) negotiating group it was a heartbreaker, and he was distressed when the tax 
people made common cause to take it out”.27 At some future round of negotiations, should 
the MAI be approved, attention will need to be given to tax incentives so that they are 
treated on a par with subsidies. 


5.  Extraterritoriality 


A contentious investment issue has always been the attempt by one country to apply 
its laws and policies to individuals and firms outside its territorial jurisdiction. Competition 
policy decisions, export controls and balance of payments policies have in the past 
been the subject of extraterritoriality. A recent issue flowed from passage of the 
U.S. Helms-Burton law of March 1996 The Cuba Liberty and Democratic Solidarity 
(“LIBERTAD”) Act. Its main provisions gave U.S. citizens the right to sue foreign nationals 
who traffic in property confiscated by the Cuban government; bars visas to the United 
States for foreign nationals who traffic in confiscated property; forbids financing by U.S. 
banks of transactions involving expropriated property subject to a U.S. claim; codifies 
existing sanctions against Cuba; and urges the President to impose an international 
embargo against Cuba and sanction countries that continue to trade with Cuba. The 
issues of extraterritoriality in general and Helms-Burton in particular were raised by a 
number of witnesses. 


The Sub-Committee notes Canada’s strong opposition to the Helms-Burton Act and 
other extraterritorial measures. Canada lobbied against the legislation and protested the 
extraterritorial reach of the Act. Amendments were made in January 1997 to Canada’s 
Foreign Extraterritorial Measures Act (FEMA) to ensure that judgments under the 
Helms-Burton Act would not be enforced or recognized in Canada. In addition, Canadians 
will be permitted to “clawback” in Canadian courts damages awarded in U.S. courts. 
Canada is a third party in the challenge of the Act, launched by the European Union, in the 
WTO. Canada has also held consultations with the United States under NAFTA and has 
raised the issue in the Organization of American States and the OECD. 


27 November 5, 1997, Meeting 3. 
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Specific representation on Helms-Burton has been made by Canada to the MAI 
Negotiating Group.28 


The legislation strikes at the heart of (MAI) objectives: it removes protection for foreign 
investors in the United States, it interferes with property rights in an arbitrary and 
capricious manner, and asserts a U.S.-specific exception of breath-taking scope from 
standards of agreement and customary international law. By undermining the security 
of foreign investment it will reduce investment, lower income and reduce employment. 


The Multilateral Agreement on Investment, if it is to achieve the goals set out in the 
Ministerial decisions which launched these negotiations, must, in the Canadian view, 
address issues that provide a legal and policy basis for these measures, including, in 
particular, the investment related aspects of territoriality, secondary boycotts, and 
movement of key personnel. In addition, the national security exception must be 
narrowly drawn, its invocation requires justification in terms of specific criteria and must 
be fully justifiable. 


Canada has received widespread support among OECD countries for its proposal 
that the MAI should prohibit boycotts of firms that invest in third countries. A draft article has 
been submitted by the European Union stating that, 


No Contracting Party may take measures that 1. either impose or may be used to 
impose liability on investors or investment of investors of another Contracting Party; 2. 
or prohibit, or impose sanctions for dealing with investors or investment of investors of 
another Contracting Party...(MAI, p. 166-7). 


The Sub-Committee strongly supports wording in the MAI which would limit the 
extraterritorial application of laws and policies. This is an issue for which Canada has 
support from most of the OECD countries. The MAI provides an opportunity to obtain the 
necessary country obligations. 


Recommendation No. 17 


In order to discipline unilateral extraterritorial measures such as the 
Helms-Burton Act, Canada in cooperation with the European Union and 
other like-minded countries should continue to insist upon the inclusion in 
the MAI of the Canadian proposal or a measure of equivalent effect. 


28 Canadian Statement on the He/ms-Burton Act to the Negotiating Group of the MAI, March 14 and 15, 1996, p. 3, 
and 5. 
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REQUEST FOR GOVERNMENT RESPONSE 


Pursuant to Standing Order 109, the Committee requests that the Government table a 
comprehensive response to this Report. 


A copy of the relevant Minutes of Proceedings is tabled. 


Respectfully submitted, 


Bill Graham 
Chair 
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APPENDIX 1 
BENEFITS TO CANADA FROM GLOBAL TRADE AND INVESTMENT 


Globalization refers to the growing economic and political integration and 
interdependence of countries by way of trade, investment, the movement of persons and 
ideas. It has been associated with increased crossborder capital flows as well as trade in 
goods and services, and it has coincided with a rapid development and diffusion of new 
technology. The combination of technological change, much of it associated with 
declining communication and transportation costs, and policy initiated changes leading to 
greater liberalization of markets and reduced government involvement in the economy, 
have drawn economies closer and increased competition domestically and 
internationally. 


Canada has been at the center of this process, both initiating and responding to 
technology and policies. Because of its open economy and geographic proximity to the 
large and competitive American economy, Canada has had to be at the forefront of these 
developments. It has assumed an important role in initiating changes in institutions and 
arrangements concerned with international economic policy, the most recent being its 
participation in the MAI negotiations. 


Examples of technological change are the growing number of computers in use in 
industries and homes, now in over 30% of Canadian homes, and to the precipitous decline 
in the cost of information processing. From a base of 100 in 1975, these costs have fallen to 
1 in 1985 and to .01 with the Pentium chip in 1995.' In communications, the cost of a three 
minute telephone call, measured in 1990 US dollars, has declined from $244.65 in 1930 to 
$45.86 in 1960 and to $3.32 in 1990.2 


Illustrative of increased financial interdependence are cross-border transactions in bonds 
and equities as a percent of Gross Domestic Product (GDP) which for Canada has risen 
from 5.7% in 1970 to 64.4% in 1990 and 234.8% in 1996 according to the Bank for 
International Settlements. Similar trends are observable in other developed countries. 


The global stock of foreign direct investment (FDI) has risen from $1 trillion in 1987 to $3.2 
trillion in 1996 and involves about 44,000 MNEs with almost 280,000 affiliates. Growth in 
global inflows of FDI has been substantially higher than growth in world GDP and world 


L Data provided by the World Bank; IMF and published in the Economist, October 18, 1997, p. 79. 


2 Richard J. Herring and Robert E. Litan, Financial Regulation in the Global Economy, Brookings Institution, 
Washington, 1995, p. 14. 
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trade (in terms of exports of goods and non-factor services). In the period 1991-1996, the 
average annual growth rate was 17.1% for FDI, 6.4% for GDP and 7.4% for exports. A 
similar relationship exists for the 1986-1990 period.? 


Another recent change is the growing involvement of developing countries in FDI flows. 
For many years, most of the outflow and inflow of FDI took place between developed 
countries. In 1983-1987, developing countries accounted for 5% of outflows and 24% of 
inflows. In 1996, comparable figures were 15% and 37%, although much of the inflow 
involved a few developing countries with China as the largest recipient of FDI.4 


In 1996, the United States was by far the largest investor abroad while it alone absorbed 
25% of all FDI inflows ($84.6 billion). China was the second largest recipient of FDI at $42.3 
billion. Among developed countries, Canada ranked fifth as a recipient ($6.7 billion) and 
ninth as an outward investor ($7.5 billion).° 


Foreign investment is of increasing importance to Canada both as a host country and 
especially as an outward investor. The outward stock of FDI has risen five times from $22.6 
billion in 1980 to $111.3 billion in 1996, while its inward stock has risen almost two and a 
half times from $54.2 billion to $129.2 billion over the same period. Thus the outward stock 
as a percentage of the inward stock has risen from 41.7% to 86.1%.® 


While nearly 70% of the stock of FDI in Canadais from the United States, Canada’s outward 
investment flows are now more diversified so that the stock of FDI in the United States 
which was 70% of all Canada’s outward investment in 1986 has now fallen to 54%. New 
destinations for investment are Western Europe and Asia, making the MAI that much more 
vital to Canada’s future prosperity.’ 


Inward FDI is clearly important for economic growth and employment within Canada.® The 
employment creating effects of foreign investment in Canada are estimated by Industry 
Canada to be 45,000 new jobs over five years for every $1 billion of new foreign direct 


UNCTAD, World Investment Report 1997, United Nations, New York, p. 4. 
UNCTAD, World Investment Report, 1996, p. 4 and 1997, p. 5. 


UNCTAD, World Investment Report, 1997, p. 5. 


These percentages are based on UNCTAD figures. Investment figures published by Statistics Canada show a 
higher percentage for 1996 but the orders of magnitude are the same regardless of which figures are used. 


Statistics Canada, Canada’s International Investment Position, 1926-1996, Cat. 67-202-XPB, Ottawa. 


The stock of inward FDI is 21.7% of Canada’s GDP. compared to 13.4% for Western Europe and 7.7% for the United 
States (UNCTAD, World Investment Report, 1997, p. 339-340) 
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investment.2 Examples of actual investments benefitting all regions of the country in 1995 
and 1996 are shown in Exhibit 2. Industry Canada plays an important role in attracting 
foreign investment as well as reviewing large mergers and acquisitions. 


Outward investment is sometimes seen as involving a loss of employment for the capital 
exporting countries. In a detailed review of the research on linkages between trade and 
investment, the UNCTAD World Investment Report for 1996 concludes that investment 
and trade are more often complementary to each other rather than substitutes.10 The 
relationship works in a sequential step-by-step process which varies by sectors. In 
services, it is often only possible to supply a market by a commercial presence; in the 
resource sector, a company investing abroad may export both head office services and 
items like machinery and equipment for the project; and in manufacturing, similar linkages 
exist where a foreign subsidiary imports intermediate goods from a parent company. In 
some instances barriers to exports make investment the only way to service foreign 
markets. !1 


Because of the growing importance of services — the service sector accounts for about 
70% of employment in North America — outward FDI occurs increasingly in this sector. In 
1990, over 40% of the total employment associated with Canadian affiliate firms in the 
United States was in the service sector where exports are not a viable alternative. '@ 


The example of small- and medium-sized as well as large high-tech firms illustrates how 
firms have combined investment with exports to service foreign markets, while at the same 
time expanding their base of operations in Canada. Not only do they promote knowledge 
intensive jobs within Canada, but their actions have spawned new firms in the region. It is 
not only the larger Canadian firms like Alcan, Bombardier, Nortel and Quebecor that need a 
stable investment climate in order for their operations to flourish with benefits flowing back 
to the Canadian economy. 


A recent study by Industry Canada reports that receipts of income (interest and dividends) 
from investment abroad have risen from $2.9 billion in 1991 to $10.2 billion in 1996, and 


9 Ross S. Preston and Haider M. Saiyed, The Impact of Foreign Direct Investment on Job Creation and Economic 
Growth: Evidence from WEFA Canada Macro Economic Model, study commissioned by Industry Canada and the 
Department of Foreign Affairs and International Trade, publication of the WEFA Group 1995. 


10  UNCTAD, World Investment Report, 1997, p. xx-xxii. 


11 A study found that between 1981 and 1984 Canadian affiliates operating in the United States purchased from their 
parent companies in Canada approximately five times the levels of sales that the affiliates sold to their parent 
companies, averaging a US $4 billion deficit from the U.S. perspective — see Alan Rugman, Multinationals and 
Canada-United States Trade, University of South Carolina Press, 1990, p. 68. 


12 Morley Gunderson and Savita Verma, “Labour-Market Implications of Outward Foreign Direct Investment,” in 
Steven Globerman, ed., Canadian-Based Multinationals, University of Calgary Press, 1994, 203. Material in this 
volume surveys a range of studies dealing with the employment impact of outward investment. While different 
studies reach different conclusions, the Rapporteur, Dr. André Raynauld, former Chair of the Economic Council of 
Canada, reaches a conclusion (p. 461) similar to that of the World Investment Report, 1996. 
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that the performance of Canadian firms with an outward orientation is substantially higher 
than that of firms focusing on the domestic market.!8 


Exhibit 2 


Examples of recent foreign investments in Canada 


Investments by Toyota led to 2,400 new jobs in Ontario 
Ericsson helped to create 70 jobs in Quebec 


Merck-Frosst established a R&D center in British Columbia employing 200 
persons 


Greenbrier Rail Cars helped create 900 jobs in Nova Scotia 


Stora, A Swedish pulp and paper firm invested C$750 million in Nova Scotia 
creating 1,000 new construction jobs, and several hundred full-time jobs after 
completion of the project 


Source: DFAIT, September 9, 1997 


13 Industry Canada, Foreign Direct Investment: Canadian Trends, Canada, Investment Rules and the World Economy, 


Report prepared by the Micro-Economic Policy Analysis Branch, November 4, 1997, p. 38-39. 
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APPENDIX 2 
THE ROAD TO THE MAI 


While countries seek investment for purposes of economic growth, investors seek 
certainty for their investments, fair treatment and an effective forum for the settlement of 
disputes. The three principal players addressing these issues have been capital exporting 
and capital importing countries and private investors. Over time other interests such as, 
labour, consumer and environmental groups have introduced their concerns. 
Negotiations for an investment regime have emphasized the responsibilities as well as the 
rights of governments and investors. Non-binding investor obligations are set out in the 
OECD Guidelines For Multinational Enterprises. 


In pre-1940 discussions of investment agreements, interest was primarily in measures for 
dealing with the expropriation of assets, taxation and restrictive business practices. 
Negotiations leading to a postwar framework for international economic relations came to 
a head at the 1944 Bretton Woods, New Hampshire Conference. Forty-four countries 
attended including Canada. The framework proposed consisted of three pillars, the 
International Monetary Fund, the International Bank for Reconstruction and Development 
and an International Trade Organization (ITO) as a regime for both international trade and 
investment.! Due to opposition by the United States Congress, the charter of the ITO was 
never ratified mainly because of commitments proposed in the investment provisions. The 
result was a partially completed third pillar which became the 1947 GATT dealing only with 
trade in goods.2 In some ways, all subsequent discussion regarding investment has been 
directed at completing the Bretton Woods architecture. 


Subsequently, a number of international instruments were proposed and some adopted. 
Between 1948 and 1996, UNCTAD lists 73 major international instruments dealing with 
FDI. Some were multilateral involving members of the UN; some were regional in a 
geographic sense or involved a restricted group of countries such as members of the 
OECD; some were non-governmental involving the International Law Association, the 
International Chamber of Commerce, and the International Confederation of Free Trade 
Unions. Not all were adopted and those that were consisted of binding and non-binding 


1 These and later developments are discussed in From Bretton Woods To Halifax and Beyond: Towards A 21st 
Summit for the 21st Century Challenge, Report of the House of Commons Standing Committee on Foreign 
Affairs and International Trade on the Issues of International Financial Institutions Reforms for the Agenda of the 
June 1995 G-7 Halifax Summit, Ottawa, May 1995. For a history of previous negotiations, see also Michael Hart, "A 
Multilateral Agreement on Foreign Direct Investment. Why Now?” in P Sauvé and D. Schwanen, eds., /nvestment 
Rules in the Global Economy, Enhancing Market Access, Policy Study No. 28, C.D. Howe Institute, Toronto, 1996. 


2 A principal concern of the ITO had been to address cartel arrangements that had existed in the interwar years. 
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commitments. Topics addressed by these instruments included investment and its 
relationship to a wide range of issues — trade and employment, arbitration of disputes, 
regional economic cooperation, sovereignty over natural resources, taxation of income 
and capital, restrictive business practices, intellectual property, fiscal incentives, trade 
unions, bribery and corrupt practices, technology transfer, sustainable development, 
performance requirements, energy and consumers.$ Business and labour, developed and 
developing countries, have all revealed a continuing interest in an investment regime. 


From this listing, it is evident that there has been no shortage of attention paid to foreign 
investment in a variety of international fora. Two institutions have persevered with the issue, 
the United Nations, through various agencies such as UNCTAD and the ILO, and the 
OECD. UN-based initiatives were triggered by the Group of 77 non-aligned and mainly 
developing countries arising out of concern over economic dependency flowing from the 
operations of multinational enterprises (MNEs), and political interference in the activities of 
host countries. The Group of 77’s aim was to develop a Code of Conduct on Transnational 
Corporations which would address concerns of MNEs as well as those of developed and 
developing countries, and which would be legally binding on signatory countries. Since 
the 1970s, negotiations on the Code have taken place but have never been completed.* 


The UN and its agencies did achieve the adoption of three agreements with more limited 
scope, the ILO Tripartite Declaration of Principles Concerning Multinational Enterprises 
and Social Policy in 1977, the Set of Multilaterally Agreed Equitable Principles and Rules 
for the Control of Restrictive Business Practices in 1980, and the 1985 Guidelines for 
Consumer Protection. 


The ILO Declaration emanates from a tripartite body representing governments, 
employers and workers.$ It contains several relevant principles; 


Within the labor area, the document addresses freedom of association, MNC working 
conditions in host countries, notification and provision of information to governments 
and unions on MNC operational changes (such as takeovers or production transfers), 
and collective bargaining practices, such as threatening production shifts to influence 


A complete listing of these instruments, their setting, form and status can be found in UNCTAD, World Investment 
Report, 1996, p. 135-139. 


A draft as of 1992 is reproduced in John H. Dunning, Multinational Enterprises and the National Economy, New 
York, Addison-Wesley 1993, p. 588-596. For a discussion of the evolution of the process, see Elizabeth Smythe, 
Submission to the Sub-Committee, November 24, 1997, p. 3. 


The ILO was created in 1919 by the Treaty of Versailles as an agency of the League of Nations. It is now affiliated 
with the United Nations. 
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unfairly the labor-management negotiations. On more general issues, the ILO 
Declaration is a voluntary code. Consistent with its tripartite nature, it addresses firms 
and labor organizations as well as governments. State-owned as well as private firms 
are included in its definition of MNCs, and it supports nondiscriminatory national 
treatment between domestic enterprises and MNCs.® 


In an attempt to speed up investment rule-making, the OECD countries undertook 
discussions for developing a set of guidelines for foreign investment and MNEs. The 
organization had already been active with the introduction in 1961 of a Code of 
Liberalization of Capital Movements and a Code of Liberalization of Current Invisible 
Operations. In 1976, it added a Declaration on International Investment and Multinational 
Enterprises.’ 


In parallel fashion, as noted, countries have also been active on a bilateral basis signing 
double taxation agreements and bilateral investment treaties (BITs), known in Canada as 
Foreign Investment Protection Agreements (FIPAs). From 1959 to 1996, the number of 
BITs grew from 75 to 1,330 worldwide. Sixty-two percent of the BITs in 1996 had at least one 
developed country as a partner, while the remainder were between developing countries 
and countries in transition.8 While the commitments contained in BITs address a similar set 
of issues, each is customized to a pair of countries based on individual negotiations. 


Since 1989, Canada has negotiated 24 FIPAs? with countries in Central Europe, Latin 
America, Africa and Asia and is currently negotiating agreements with 33 other countries 
including China and India.‘ The wording of the FIPAs changed in 1994 to reflect the 
investment provisions of NAFTA. 


6 John M. Kline, /nternational Codes and Multinational Business, Quorum Books, London, 1985, p. 63. See also John 
M. Kline, “International Regulation of Transnational Business: providing the missing leg of global investment 
standards,” Transnational Corporations, fall 1993, p. 153-164. 


7 The Declaration on International Investment is a political undertaking supported by legally-binding Decisions of 
the Council. The Guidelines on Multinational Enterprises are non-binding standards — see UNCTAD, World 
Investment Report, 1996, p. 139. Also see OECD Working Paper, The OECD Guidelines for Multinational 
Enterprises, Vol. V, No. 21, Paris, 1997. 


8 UNCTAD, World Investment Report, 1997, p. 19. 


9 FIPAs have been entered into with the Soviet Union, Argentina, Czechoslovakia, Hungary, Poland, Uruguay, 
Croatia, Thailand, Egypt, Barbados, Venezuela, Panama, Ecuador, Romania, Trinidad and Tobago, the 
Philippines, South Africa, Latvia, Ukraine, Lebanon, Armenia, Peru, Costa Rica and El Salvador. 


10 Notes from address by the Honourable Sergio Marchi, Minister for International Trade to the Standing Committee 
on Foreign Affairs and International Trade, Ottawa, November 4, 1997, p. 1. 
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In order to complete this listing of major investment commitments, mention needs to be 
made of the WTO in which there is an Agreement on Trade-Related Investment Measures 
(TRIMs), an Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs) 
as well as the commercial presence provisions in the General Agreement on Trade in 
Services (GATS). In NAFTA, the three member countries are bound by the provisions of 
Chapter 11 on Investment. 
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APPENDIX 3 
TIMING OF THE MAI NEGOTIATIONS 


Ministers of the member countries of the OECD initiate a study of the 
feasibility of a multilateral investment agreement. 


First consultations take place with the provinces and the private sector on 
possible negotiations on a Multilateral Agreement on Investment (MAI). 


Ministers from OECD countries establish a Negotiating Group with a 
mandate to conclude a MAI by May 1997. 


September 1995 to April 1996, the MAI Negotiating Group meets on a 
regular basis at OECD headquarters in Paris. 


May — The MAI Negotiating Group presents a progress report to OECD 
ministers. 


June 1996 to May 1997 — MAI negotiations continue at the OECD. 
Consultations continue with provinces and the private sector. 


May — OECD Ministers extend the mandate of the Negotiating Group, 
underscoring the need for more time in order to negotiate a high-quality 
agreement. 


September — MAI negotiations resume in Paris. Consultations with 
the provinces, the private sector and non-governmental organizations 
intensify as negotiations enter the final stages. 


April — Target date for completion of MAI negotiations. 


DFAIT, September 9, 1997 
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APPENDIX 4 
MAIN PROVISIONS OF THE DRAFT CONSOLIDATION OF 
THE MAI WORKING TEXT 


General Provisions 


Preamble 


Scope and Application 


Definitions 
Geographical Scope of Application 
Application to Overseas Territories 


Treatment of Investors and Investments 


National Treatment and Most-Favoured Treatment 
Transparency 
Special Topics 
Temporary entry, stay and work of investors and key personnel 
Senior Management 
Employment requirements 
Performance requirements 
Privatization 
Monopolies/State Enterprises/Concessions 
Investment Incentives 
Corporate Practices 
Technology R&D 
Intellectual Property 
Public Debt 
Not lowering standards 


Investment Protection 


General Treatment 

Expropriation and Compensation 
Protection from Strife 

Transfers 

Subrogation 

Protecting Existing Investments 


Dispute Settlement 


State-State Procedures 
Investor-State Procedures 
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Exceptions and Safeguards 


General Exceptions 
Transactions in pursuit of Monetary and Exchange Rate Policies 
Temporary Safeguard 


Financial Services 


Prudential Measures 

Recognition Arrangements 

Authorization Procedures 

Transparency 

Information Transfer and Data Processing 

Membership of Self-regulatory Bodies and Associations 
Payments and Clearing Systems/Lender of Last Resort 
Dispute Settlement 

Definition of Financial Services 


Taxation 


Reservations 
Lodging of Country Specific Reservations 


Relationship to Other International Agreements 


Obligations under the Articles of Agreement of the International 
Monetary Fund 
The OECD Guidelines for Multinational Enterprises 


implementation and Operation 


The Preparatory Group 
The Parties Group 


Final Provisions 


Signature 
Acceptance and Entry Into Force 
Accession 
Non-Applicability 
Review 
Amendment 
Withdrawal 
Depositary 

Status of Annexes 
Authentic Texts 
Denial of Benefits 
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APPENDIX 5 
GLOSSARY 


(...) Refers to sections in the May 1997 Draft of the Consolidated Text of the MAI made 
available in October 1997. The wording is preliminary and so precise definitions cannot be 
given. 


Accession (XII) — accession is possible for any party signing the final agreement and 
subsequently any state or regional integration organization willing to undertake the 
obligations. 


Carve-in/carve-out — term used by negotiators to refer to areas subject to the agreement 
and those excluded. Carve-out is equivalent to a general exception except for any 
expressly provided measure. Taxation is carved-out except for expropriation by taxation 
(VIII). 


Chapeau — the lead in paragraph to a provision of the agreement. 


Culture — undefined, but noted in French proposed general exception where culture 
would be defined by each country. In the NAFTA, culture is defined in terms of certain 
cultural industries. 


Derogation — temporary measure to deviate from an obligation as in the case of 
safeguards. 


Dispute settlement (V) — procedure used to settle disputes. State-to-state disputes 
propose a process that evolves from consultations to mediation or conciliation, arbitration, 
formation of a tribunal, a decision and procedures for non-compliance with a tribunal 
decision. Non-compliance can be met with measures of proportionate effect. 
Investor-state disputes propose a process that involves use of the competent courts or 
administrative tribunals of a Contracting Party. 


Expropriation (IV) — acquisition or nationalization of an investment. To be undertaken 
with due process of law and accompanied by prompt, adequate and effective 
compensation. 


Financial services (VII) — includes insurance, banking and other financial services. 
General exceptions (VI) — these provide signatories with an exemption from all aspects 


of the agreement. 
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Investment (II.2) — assets considered as investment include an enterprise, shares, 
bonds, etc. The draft definition includes a wider set of assets than is considered as 
investment in the NAFTA. 


Investment incentives — incentives should be subject to national treatment and MFN. 
Tax incentives are excluded. 


Most-favoured nation treatment (III) — a foreign investor will be treated no less 
favourably than any other foreign investor. 


National treatment (III) — treatment of foreign investment the same as domestic 
investment. 


Non-discrimination — established in terms of national treatment and most-favoured 
nation treatment. 


Performance requirements (III) — a list of measures that cannot be imposed on an 
investor in conjunction with the investment. The draft list approximates the TRIMs of the 
WTO and similar provisions in the investment chapter of NAFTA. A subsidy, incentive or 
“advantage” can be given to an investor on condition that the investor undertakes some 
performance requirement and in this case the ban on performance requirements 
mentioned above would not apply. 


Privatization (III) — national treatment and MEN should apply to the conditions of foreign 
ownership arising out of the sale of state-owned assets and subsequent transactions. 


Lowering standards (Ill) — it is inappropriate to lower environmental or labor standards 
in order to encourage investment. Parties are encouraged to consult in the event that this 
happens. 


Prudential measures (VII) — measures taken with respect to financial services for the 
protection of investors, depositors, policyholders. 


Reservations (IX) — these are taken by countries for measures that do not conform with 
MFN and national treatment obligations under the agreement. This provision grandfathers 
existing policies and may allow them to be expanded — see Stanstill and Rollback. 


Ratchet — principle under which a measure covered by a “bound” reservation, and that is 
amended to make it less restrictive cannot be amended subsequently to make it more 
restrictive. 


Safeguards (VI) — temporary measures inconsistent with the obligations can be taken in 
the case of serious balance of payments or external financial difficulties, or difficulties 
associated with monetary or exchange rate policies, or for measures approved by the IMF. 
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Standstill and Rollback — Standstill occurs when country reservations are made anda 
measure cannot become more restrictive over time; it may agree to relax or remove the 
restriction over time in which case Rollback occurs. A party may be “bound” by its 
reservation which means it will not make it more restrictive but can change it by making it 
less restrictive and is the same as Standstill in this regard. An “unbound” reservation allows 
a country to maintain a non-conforming measure and to alter it in the future in any way. In 
NAFTA, “unbound” reservations apply to broad sectors of the economy — see 
Reservations. 


Subsidies — see investment incentives and performance requirement. 
Subnational units — state, provincial or municipal governments. 


Taxation (VIII) — a carve-out applies with an exception in the case of tax measures that 
constitute expropriation. 


Temporary entry (XIII) — permission for temporary stays and authorization to work for 
foreign investors and their employees. Spouses and children of investors to be allowed 
temporary entry. 


Transparency (Ill) — the requirement that contracting parties make publicly available 
their laws, regulations, procedures, administrative rulings and judicial decisions. 


Withdrawal (XII) — a Contracting Party can withdraw any time five years after signing the 
agreement. Investments made prior to withdrawal are covered by the agreement for 
another 15 years, but any new investment after withdrawal is not covered by the 
agreement. 
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Associations and Individuals 


The Honourable Sergio Marchi 
Minister of International Trade 


Department of Foreign Affairs and 
International Trade 
William Dymond 
MAI, Chief Negotiator 


Industry Canada 
Robert Ready, Assistant Director 
International Investment and 
Services Policy 


Canadian Labour Congress 
Bob White, President 
Andrew Jackson, Assistant Director 
Senior Economist 


Canadian Council for International 
Business 
Bob Keyes, Senior Vice-President 
(International) Canadian Chamber of 
Commerce 
Douglas Gregory, Senior Advisor 
International Trade and Investment 
IBM Canada Limited 
Milos Barutciski, Partner, Davies, Ward 
and Beck 
David Hecnar 


University of Toronto 
Alan Rugman, Professor 


Council of Canadians 
Maude Barlow, National Volunteer 
Chairperson 


Polaris Institute 
Tony Clarke 


Centre for Trade Policy and Law 


Michael Hart, Professor, Carleton 
University 
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Meeting 
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APPENDIX 6 
LIST OF WITNESSES 


Date 


Tuesday, November 4, 1997 


Tuesday, November 4, 1997 
Wednesday, November 5, 1997 


Wednesday, November 5, 1997 


Thursday, November 6, 1997 


Monday, November 17, 1997 


$$ 


Associations and Individuals Meeting Date 


Sierra Club 6 Tuesday, November 18, 1997 


Robin Round, Coalition Coordinator for 
the Halifax Initiative 


Canadian Pulp and Paper Association 
Steven Stinson, Director, Finance and 
Business Issues 


Appleton and Associates 
Barry Appleton, Partner 


Mining Association of Canada 
George Miller, President 


Canadian Conference on the Arts Zz Thursday, November 20, 1997 
Keith Kelly, National Director 


Laval University 
lvan Bernier, Professor 


Nordicity Group 
Peter Lyman, Cultural SAGIT 


Alliance of Cinema, Television and Radio 
Artists 
Sandy Crawley, President 


Association of Canadian Publishers 
Jack Stoddart, President 


Canadian Film and Television Production 
Association 


Guy Mayson, Senior Vice-President of 
Operations 


Society of Composers Authors and Music 
Publishers of Canada 
Bill Henderson, President 
Alexander Mair, Vice-President 
Francois Cousineau, Past President 
Paul Spurgeon, General Counsel 


Writers Union of Canada 
Merilyn Simonds 
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Associations and Individuals Meeting Date 


Concordia University College of Alberta 8 Monday, November 24, 1997 
Elizabeth Smythe, Professor 


University of Toronto 
Robert Howse, Professor 


Canadian Institute of International Affairs 
Allan Sullivan, President and CEO 


Thomas and Davis 
Serge Fréchette 


Canadian Environmental Law Association 
Michelle Swenarchuk, Executive Director 


Business Council on National Issues 9 Tuesday, November 25, 1997 
Stuart Carre, Senior Associate on Global 
Trade and Investment 
Canadian Federation of Agriculture 
Don Knoerr, Trade Representative 
Jennifer Higginson, Policy Analyst 
Information and Technology Association 9 Tuesday, November 25, 1997 
of Canada 
Norine Heselton, Vice-President, Policy 
Douglas Gregory, Senior Advisor, IBM 
Canada, Ltd. 
Citizens Concerned About Free Trade 
David Orchard, Representative 
Marjaleena Repo, National Organizer 
Individual 
Hon. Paul Hellyer, PC. 
Consumers Association of Canada 10 Wednesday, November 26, 1997 


Marnie McCall, Executive Director 


Citizens for Public Justice 
Harry Kits, Executive Director 


Andrew Brouwer, Communications Direc- 
tor 
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Associations and Individuals 


Simon Fraser University 
Marjorie Griffin-Cohen, Chair, Canadian 
Centre for Policy Alternatives -B.C. 


Fraser Institute 
Owen Lippert 


British Columbia Legislature 
Gordon Wilson, MLA 


International Environmental Law and 
Policy 
Howard Mann 


Government of British Columbia 
lan Waddell, MLA 


Noel Schacter, Director, International 
Branch, Ministry of Employment and 
Investment 


Department of Foreign Affairs and In- 
ternational Trade 
William Dymond, Chief Negotiator, MAI, 
Blair Hankey, Associate General Counsel 
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Meeting 


i 


Date 


Wednesday, November 26, 1997 


Thursday, November 27, 1997 


APPENDIX 7 
LIST OF SUBMISSIONS 


William M. Abram 

Alison Acker 

Alberni Environmental Coalition 
Alliance of Canadian Cinema, Television and Radio Artists 
Alliance for Public Accountability 
Appleton and Associates 
Association of Canadian Publishers 
David Bai 

Douglas Baxter 

Dorothy Beckel 

André Bernier 

Jonathan Berry 

Peter Bleyer 

Douglas Boan 

Cliff Boldt 

Lyse Boyce 

Betty Brightwell 

Chester Brown 

Jason Brown 

Charles Burns 


Business Council on National Issues 
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Laura Cabarrocas 

Cynthia Callard 

Canadian Association of Physicians for the Environment 
Canadian Conference of the Arts 

Canadian Council for International Business 
Canadian Environmental Law Association 

Canadian Federation of Agriculture 

Canadian Film and Television Production Association 
Canadian Institute of International Affairs 

Canadian Labour Congress 

Canadian Public Health Association 

Canadian Pulp and Paper Association 

Canadian Teachers’ Federation 

Centre for Research on Violence against Women and Children 
Centre for Trade Policy and Law 

Citizens Concerned About Free Trade 

Marjorie Cohen-Griffen 

Consumers Association of Canada 

Terry Cottam 

Council of Canadians 

Sr Victoria Marie Davies, osf 

Caspar Davis 

Daytimers - Unitarian Church of Vancouver 


Carol Anne Deneka 
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Sarah Dingle 

Luke Dobek 

Enviro—Clare 

J. Phillip Fawcett 

Fernwood Books Ltd. 

First Unitarian Congregation of Ottawa, Committee Concerned about MAI 
John W. Foster 

Sue Frazer 

James T. Fyles 

Cyndi Gallop 

Terrell Gardner 

lan Garthshore 

J. M. Gerlach 

Leslie Good 

Government of British Columbia 
Green Party of Canada, Global Compliance Research Project 
John Grogan 

Mike Guther 

Barrett Haldermann 

Colleen Heenan 

Hon. Paul Hellyer, PC. 
Lawrence L. Herman 

Peggy Hope-Simpson 


Len Howe 
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Stephen Hui 

Information and Technology Association of Canada 
International Institute for Sustainable Development 
Edith M. Johnson 

Julie Johnstone 

Jubilee 2000/USA — The Other Summit USA 1997 
Brooks Kind 

Aaron Koleszar 

Langara Students’ Union 

Eric LeGresley 

John Loewen 

J. Lydlard 

Eva Lyman 

Henry E. McCandless 

Andrew MacDonald 

Howard Mann 

Helen Masters 

Gabor Melli 

Judyth Mermelstein 

Kevin Millsip 

Mining Association of Canada 

Barbara Muller 

Linda Murphy 


National Action Committee on the Status of Women 
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National Centre for Sustainability 

National Council of Women of Canada 

National Pensioners and Senior Citizens Federation 
Gerry T. Neil 

Bob Nelson 

Jeremy Nelson 

Pam Ness 

Newfoundland and Labrador Federation of Labour 
Nova Scotia Public Interest Research Group 

Bob Olsen | 

David Olsen 

Ontario Veterinary College, Department of Population Medicine 
Bernice Levitz Packford 

Dave Patterson 

Earle Peach 

R. Peake 

Denelda M. Pearson 

Playwrights Union of Canada 

Raymond J. Plourde 

Polaris Institute 

James Porter 

Walter Robbins 

Stan Robertshaw 


M.F. Rodman 
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Robert S. Rodvik 
Francois Rouleau 
Joan Russow 

Barry D. Sames 
Science for Peace 
Marki Sellers 

Andy Shadrack 
Steven Shrybman 
Sierra Club of Canada 
Jan Slakov 

Society of Composers, Authors and Music Publishers of Canada (SOCAN) 
Muriel Smith 

N.S.G. Smith 
Elizabeth Smythe 
Leighton Steele 

Rob Stewart 

Sylvia Surette 

Sara Tedford 

Donavin Thompson 
Mike Tourigny 
University of Saskatchewan 
University of Toronto 
Cathy Vakil 


Bill Van Iterson 
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John & Lesia Voth 

Chris Walker 

Clayton Welwood 

Janice Westlund 

David Weston 

Caroline Wharton 

Melissa Autumn White 

Anne & Merv Wilkenson 

C. J. Wilkinson 

Windsor Area MAI—Day Coalition 
Natania Wingrave 

T.J. Wolfwood 

Women of Faith Net Worker Society 
World Vision Canada 

Writers’ Union of Canada 

Antoni Wysocki 


Fiona York 
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REFORM PARTY DISSENTING OPINION AIMING FOR AN 
AGREEMENT IN CANADA’S BEST INTERESTS 


December 8, 1997 
Introduction 


The Reform Party supports Canada’s participation in the OECD effort to construct a 
Multilateral Agreement on Investment that will encourage foreign investment in Canada 
and give protection to Canadian investment abroad. In the words of one of the witnesses 
to the sub-committee studying the MAI, “Investment is the lifeblood of economic 
development.” 


While we believe a good agreement will be in Canada’s best interests, we 
acknowledge the apprehension felt by many citizens in our country. Given the amount of 
genuine concern around the MAI, we are perplexed that the Liberal government has not 
put a concerted effort into an information campaign. Many witnesses to the 
sub-committee commented on the need for much wider public consultation. At the least, 
the three weeks of hearings by the sub-committee should have been extended to include a 
week or more of hearings in the West. 


Reform Supports Certain Principles 


The Reform Party believes that the investment provisions of NAFTA have served 
Canada well as evidenced by the increased investment flows among the three signatories. 
With the exception of the lone Ethyl Corporation lawsuit against Canada, we have heard 
few complaints about NAFTA going too far. If anything, we have heard far more voices 
asking for even greater access to the markets of our partners. 


The MAlis along way from being complete. We have only been given a May 1997 draft 
and discussions with the chief negotiator William Dymond to help us assess the benefits 
and dangers of the agreement. At this stage, the best we can do is to put forward the 
principles we support. They are as follows: 


e transparency and openness in multilateral negotiations, 


. national treatment — so that each country gives the same treatment to foreign 
companies that it gives to domestic companies, creating a level playing field, 


e investment protection — prompt and adequate compensation in the event of 
expropriation, 
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° an effective dispute settlement mechanism, 


° elimination of performance requirements — so countries cannot make demands 
regarding job-creation and national procurement that they would not make of 
domestic companies, 


° freedom to transfer payments and after-tax profits, 
e free movement of key personnel, and 
° minimal sectoral exemptions. 


In order for the Reform Party to support the final MAI agreement, the Canadian 
government must retain its ability to maintain our social programs and healthcare, 
conserve our natural resources, and protect the environment and other sensitive sectors. 


Furthermore, we believe the final MAI agreement should be tabled in Parliament 
before the government takes binding action in order for the agreement to receive full 
parliamentary debate in the House of Commons. 


We endorse most of the recommendations contained in the sub-committee’s Study of 
the Multilateral Agreement on Investment with the exception of the one on labour and 
multinational standards and the one on a broad exemption for culture. 


Standards for Labour and Multinational Enterprises 


The Reform Party believes that core labour standards and guidelines for 
multinationals should not be included in the body of the MAI agreement. 


Although the Reform Party fully supports the labour standards at issue — the right to 
Organize democratically, bargain collectively and strike peacefully in the absence of 
discrimination — we cannot support thrusting these standards onto other countries. 


We would rather leave each country to develop and enforce its own standards, much 
the way we do in NAFTA. This will also make it more attractive for developing countries to 
Sign on later as part of a larger multilateral investment agreement. 


Furthermore, incorporating the ILO core labour standards and the OECD guidelines 
for multinational enterprises into the body of the text would preclude the agreement from 
reflecting future changes in those standards by the two bodies themselves. 


Define Culture Narrowly 


The Reform Party rejects the recommendation for a broad exemption for culture. 
Witnesses before the sub-committee expressed concern that a broad definition would 
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sweep the internet and future new technologies under the rubric of culture and into the 
protectionist net of governments. 


In the words of one witness, “Some have argued that because Internet service 
offerings have the capability to transmit radio and television signals, they must be treated 
like a cultural industry. We strongly oppose this.” 


We believe the protection for culture, if it must exist, should be drawn as clearly and 
narrowly as possible. In fact, we would prefer a cultural policy in this country which does 
not put successful artists and companies at risk. 


It is a fallacy to think that NAFTA protects our artists and cultural industries. Every 
protectionist measure runs the risk of retaliation, which our NAFTA partners are expressly 
allowed to carry out in “equivalent effect.” That means that Canadian cultural exports can 
be shut out in retaliation for protectionism in other cultural spheres. 


Our preference would be for a cultural policy which de-emphasizes protection and 
enhances “projection.” 


If the final MAI wording on culture differs from that contained in NAFTA, it should be 
clearly stated which agreement takes precedence. 


Maintain Sovereignty over the Environment 


It has been difficult to assess the impact of the MAI on Canada because Canada’s list 
of reservations has not been made public, and because negotiations on reservations are 
far from complete. 


The MAI must contain very strong protection for the environment. All governments 
signing the agreement must retain the right to pass any legislation that expressly protects 
the environment, with the provision that domestic and foreign enterprises are equally 
subject to these laws. These stipulations should cover sub-levels of governments which 
have jurisdiction in this area. 


Investor-state dispute settlement 


The investor-state dispute settlement process is another area of concern to Reform. 
We acknowledge that dispute settlement via a panel system gives an advantage to foreign 
companies in Canada and to our companies operating abroad. The domestic process 
faced by domestic companies is likely lengthier, more costly, and has the possibility of 
resulting in a different outcome. 


An example in point would be an expropriation in Canada where both a Canadian and 
foreign company would be expropriated. The foreign company would have access to the 
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MAI panel with a fairly short time-frame for resolution, whereas the Canadian company 
would go through a lengthier process. 


Although we have no solution to this inequity, we would like the negotiators to 
consider the problem. 


Frequent references were made to the Ethyl lawsuit against the Canadian government 
for bringing in legislation to prohibit the importation and interprovincial trade of the 
gasoline additive MMT. 


The previous trade minister opposed the bill before it was passed, saying that it was 
inconsistent with Canada’s WTO and NAFTA obligations. He argued that an MMT ban 
could not be justified on health or environmental grounds as there was no scientific 
evidence to support the claim. 


Had MMT been banned on true environmental grounds, we believe Ethyl would have 
no case today and the public would not be overly concerned about the MAI compromising 
Canada’s sovereignty on environmental matters. 


Conclusion 


In conclusion, the Reform Party is a free trade party that supports liberalized trade and 
investment. We thus support the MAI initiative at the OECD subject to the concerns we 
have outlined on labour and multinational standards and culture. 
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Sub-Committee on International Trade, Trade Disputes and Investment 


NDP MINORITY REPORT 
ON THE MULTILATERAL AGREEMENT ON 
INVESTMENT (MAI) 


The NPD, like many who expressed their opposition to the MAI, is not against a 
rules-based global economy. We believe in rules, and in the need to regulate economic 
activity in the public interest. We welcome the prospect of multilateral agreements and 
global rules that would create a world in which nations are not played off against each 
other, and in which no unfair advantage is taken of business, labour, the environment or 
government. Precisely because of this we do not believe in arules-based global economic 
regime, such as that which the MAI seeks to establish, which gives special status to the 
rights of investors. Granting various forms of binding protection to investors while making 
workers, environments, societies, and cultures subservient to investor rights, to be 
protected only by lofty sounding, non-enforceable language in various agreements, is an 
example of perverse priorities. There is no urgency to protect further the rights of those 
who are already very powerful. Many of the global corporations who seek to further limit the 
power of governments to require certain behaviours of them, are already larger and more 
powerful economic units than many of the governments they would like to further subdue. 


What is urgently needed is new forms of global governance that can hold global 
corporations accountable to the common good in the way that national governments were 
once able to discipline earlier forms of corporate activity in the interests of society. For 
instance, we urgently need an enforceable rules-based global economic regime that 
requires all countries and corporations to adhere to the core labour standards of freedom 
of association, free collective bargaining, prohibition of forced labour, elimination of child 
labour exploitation and non-discrimination in the workplace. Those who are content to 
complete or perfect the enshrining and enforcement of investor rights, while leaving the 
enforcement of corporate responsibilities and the rights of workers, the environment, and 
societies for another day, perhaps even another generation, have much to answer for by 
way of moral reasoning. 


The NDP holds, therefore, that the MAI, from a social democratic point of view, is 
irredeemable, and that no combination of reservations and exemptions can make up for 
the overall unacceptability of the general provisions of the MAI, and the global corporate 
agenda of which it is the latest manifestation. 


The MAI, by the government’s own admission, is an attempt to replicate NAFTA at the 
level of the OECD, in the hope that the MAI itself can one day be replicated at the level of the 
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WTO. And NAFTA, of course, was a replication of the Canada-U.S. Free Trade Agreement. 
The strategy of those who have successfully advocated a liberalization of trade, 
investment, and services, and a limitation of the role of government that goes far beyond 
anything that would have been regarded as possible 15 years ago, has been to start with 
smaller agreements that become prototypes for larger agreements. To its everlasting 
shame, Canada, a country which became one of the best countries in the world by 
employing the power of government in a positive way to offset the inequity and injustice of 
the marketplace, has been a major player in the development of such prototypes. This 
tradition continues with the MAI. Unable to overcome, at the WTO, the objection of 
developing countries to a liberalised investment discipline that would hamstring the ability 
of their governments to make sure foreign investment actually helps rather than hinders 
development, the more powerful countries in the world, urged on by the international 
investment community, want to be able to present the MAI as an established reality that 
poorer countries abstain from at their peril. 


The most significant and exclusive right the MAI would entrench for investors expands 
on a feature of NAFTA that enables investors to take governments to a dispute settlement 
process established by the agreement. Under the existing NAFTA investor-state dispute 
settlement process, US based Ethyl Corporation is demanding $350 million dollars 
compensation from the Canadian government for profits lost due to the banning of the 
toxic gasoline additive MMT. The NDP finds this feature of NAFTA to be offensive, and 
therefore cannot condone its extension through the MAI. It gives corporations an 
inappropriate status, sets up a binding, secretive process that will have not only a legal 
effect, but also a “chilling” effect, by virtue of which governments may, out of fear of such 
litigation, refrain from environmental and other legislative actions. This “chilling” effect is 
enhanced by the way in which the MAI expands the definition of “expropriation” to go 
beyond tangible assets such as property or money to include measures "having 
equivalent economic effect” and for which *payment of prompt, adequate, effective 
compensation” is required. This expanded definition, combined with a definition of 
investment that is extremely broad, including investment in its pre-establishment phase, 
means that a comprehensive range of what are more properly regarded as domestic 
political choices can become the object of a binding international arbitration. 


The binding investor-state arbitration is stunningly illustrative of the bias that exists 
within the current global corporate agenda. Neither the NAFTA, nor now the MAI, contain 
provisions by which a trade union could take a government to a binding dispute settlement 
process for violation of core labour standards. Global agreements on environmental 
measures to save the planet are to be voluntary. No opportunity is provided, for example, 
for the Sierra Club to take a government to binding dispute settlement process for violating 
emission standards or ozone depletion protocols. But for investors, the sky’s the limit 
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when it comes to enforceability of their rights. Corporate responsibilities, however, as 
sometimes set out in various guidelines, will continue to be voluntary. 


The aforementioned features of the MAI, when added to other objections that the NDP 
has about the agreement, such as the uncertainty about the effectiveness of reservations 
in protecting health-care, education and social services, the extension of national 
treatment to “investment incentives”, the stigmatisation of “performance requirements”, 
and the possibility that the provinces will also be included, give rise to an even greater 
objection about this affront to the flexibility of democratic decision making. The MAI would 
bind Canada for 20 years. Unlike even the NAFTA, which has a six month notice period for 
termination, MAI requires at least a 5 year period before notice can be given, followed by 
the requirement to honour existing obligations to existing foreign investors and companies 
for another 15 years. This is a feature of the MAI that would bind several Parliaments, and is 
so anti-democratic on the face of it that the MAI cannot be supported by the New 
Democratic Party of Canada. 
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MINUTES OF PROCEEDINGS 


TUESDAY, DECEMBER 9, 1997 
(Meeting No. 20) 


[Text] 


The Standing Committee on Foreign Affairs and International Trade met in camera at 
10:16 o'clock a.m., this day, in Room 701, La Promenade Building, the Chair, Bill Graham, 
presiding. 


Members of the Committee present: Sarkis Assadourian, Jean Augustine, Réginald 
Belair, Maud Debien, Bill Graham, Gurmant Grewal, Ted McWhinney, Bob Mills, Julian 
Reed, Svend Robinson, Benoit Sauvageau, Bob Speller, Daniel Turp. 


Acting Members present: Raymonde Folco for Colleen Beaumier; Byron Wilfert for 
Denis Paradis; lvan Grose for John Cannis; André Bachand for Scott Brison. 


In attendance: From Committees and Legislative Services: Richard Rumas, 
Committee Clerk. From the Parliamentary Research Branch of the Library of Parliament: 
James Lee and Gerald Schmitz, Research Officers. From Proteim Inc.: Christopher Maule. 


Pursuant to Standing Order 108, the Committee proceeded to consider the Report on 
the Multilateral Agreement on Investment of the Sub-Committee on International Trade, 
Trade Disputes and Investment. 


It was agreed,—That the Committee authorize the printing of the dissenting opinions 
of the Reform Party and the New Democratic Party as appendices to this report after the 
signature of the Chair. 


It was agreed,—That the dissenting opinions be limited to no more than three (3) 
pages. 


It was agreed,—That the Committee print, in a bilingual format, 1,000 copies of the 
report. 


At 11:05 o’clock a.m., the sitting was suspended. 
At 11:12 o’clock a.m., the sitting was resumed. 


The Committee resumed consideration of the Report of the Sub-Committee on 
International Trade, Trade Disputes and Investment on the Multilateral Agreement on 
Investment. 
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Svend Robinson moved an amendment to the recommendations. 
After debate, it was negatived on recorded division. 

Bob Speller moved an amendment to the recommendations. 
After debate, it was agreed to by a show of hands. 


Bob Speller moved,—That the Report, as amended, be adopted as the Third Report of 
the Committee and that the Chair of the Sub-Committee be authorized to present it to the 
House. 


After debate, it was agreed to on recorded division. 


lt was agreed,—That pursuant to Standing Order 109, the Committee request that the 
Government table a comprehensive response to this report. 


At 11:25 o’clock a.m., the Committee adjourned to the call of the Chair. 


Janice Hilchie 
Clerk of the Committee 
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